





March 6, 2002

Roger A. Brown

38 North Washington Street

Post Office Box 475

Sonora, CA 95370

Re:
Your Request for Informal Assistance


Our File No.   I-02-026

Dear Mr. Brown:


This letter is in response to your request for clarification of advice provided to you in the Brown Advice Letter, No. I-01-284.  You have asked about the legally required participation exception to the conflict-of-interest rule of the Political Reform Act (the “Act”).
  We respond only to the questions you raise in your letter. 

QUESTIONS

1.  Are “purely procedural” questions subject to the conflict-of-interest analysis?

2.  “How should the Peninsula Health Care District (“District”) determine which future decisions to consider for the materiality analysis?”

3.  Can the disqualified officials vote to change the voting requirements prospectively, excluding those decisions for which the officials currently have a conflict of interest?
4.  How should the board of directors (“Board”) determine which directors participate in a procedural vote?

CONCLUSIONS

1.  In our prior letter we stated, “There is no special exception for procedural decisions, and the Act does not define what is ‘procedural’ or what is ‘substantive’ in this context.”  In other words, all governmental decisions, including procedural decisions, are subject to the conflict-of-interest rules.  The issue is whether these decisions have a foreseeable material financial effect on an economic interest, and if not, do they otherwise affect another governmental decision that will have such an effect.

2.  This question is hypothetical.  The Commission may decline to provide even “informal assistance” if the question presented is purely hypothetical or if the facts presented are insufficient or too vague to render specific informal assistance. We cannot advise on “future decisions” of the District without specific facts concerning the nature of the decision and the economic interests involved.  You should write to us when you have a question concerning a specific decision and the specific conflict of interest of one or more of your members.

3.  Members who have conflicts of interest based on financial connections with the business entity that is directly involved in the District’s decisions will similarly have conflicts of interest in a decision which will reduce the number of affirmative votes required to approve that business’s application or request.  Absent specific facts as to the economic interests of the officials and the nature of the future decisions before the Board, we cannot advise further.  The fact that not including decisions in the vote for which officials have already declared they have a conflict of interest is not determinative.

4.  We conclude that a different random selection is required for the “procedural” vote for purposes of invoking the legally required participation rules. 
FACTS


You request clarification of Advice Letter No. I-01-284.  You state that you are looking for assistance in analyzing whether “purely procedural” questions are subject to conflict-of-interest analysis at all, and if so, how the District should determine which future decisions to consider for the materiality analysis.   

ANALYSIS

Question 1:  Are “purely procedural” questions subject to the conflict-of-interest analysis?

In our prior letter we stated, “There is no special exception for procedural decisions, and the Act does not define what is ‘procedural’ or what is ‘substantive’ in this 

context.”  In other words, all governmental decisions, including procedural decisions, are subject to the conflict-of-interest rules.
  The issue is whether these decisions have a foreseeable material financial effect on an economic interest, and if not, do they otherwise affect another governmental decision that will have such an effect?

Question 2:  “How should the District determine which future decisions to consider for the materiality analysis?”

Formal written advice is the application of law to a given set of facts provided by the requestor and has the effect of conferring immunity on the requestor. (§ 83114; Reg. 18329(b)(7).)  The advice-giving function of the Commission cannot be applied without specific facts.  Regulation 18329(c)(4)(D) and (F) provide that the Commission may decline to provide even “informal assistance” if the question presented is purely hypothetical or if the facts presented are insufficient or too vague to render specific informal assistance. 

Thus we cannot advise on “future decisions” of the District without specific facts concerning the nature of the decision and the economic interests involved.  You should write to us when you have a question concerning a specific decision and a specific conflict of interest concerning one or more of your members.

Question 3:  Can the disqualified officials vote to change the voting requirements prospectively, excluding those decisions for which the officials currently have a conflict of interest?

With respect to the more immediate question you raised concerning a change to the voting requirements of the District, in our prior advice letter we made certain assumptions (based on the facts in your letter) that allowed us to advise.  You ask us not to consider the facts previously provided by you.  Without these facts, this question too is bereft of a factual context in which to advise. The Commission does not act as a finder of fact in providing advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)  We can reach some general conclusions based in part on this request and your prior requests:

· Generally speaking, the Act’s conflict-of-interest provisions do not prevent an official from participating in a decision that would not foreseeably have a material financial effect on any of the official’s financial interests.  However, to determine whether there will be a foreseeable and material financial effect, we would have to have a complete understanding of the specific facts surrounding future decisions of the District and of all the economic interests of the officials that might be impacted by the decision.  

· Without specific facts we cannot advise on which board members would have a conflict of interest.  The board members themselves, however, exercising the required degree of diligence, may be able to determine the likely consequences of the procedural vote on other decisions of the District having a material financial effect on their economic interests.  

· We note that some of the members have conflicts of interest based on financial connections with the business entity that is directly involved in the District’s decisions.  Procedural decisions of the District may have a material financial effect on this entity because it is directly involved in the Board’s decisionmaking and the decisions are interlinked.  Thus, for example, if a particular decision would alter a decision for which the official has a conflict of interest, the official may be disqualified as to both decisions. (Nord Advice Letter, No. A-82-038.)

For example, X-corporation is before the District concerning various applications and permits on a regular basis.  Due to conflicts of interest, the Board frequently cannot reach a decision on whether X-corporation’s applications are approved.  The Board votes to lessen the number of votes necessary for X-corporation to gain approval.  In this instance, the procedural vote has a foreseeable and material financial effect on X-corporation.

In our prior letter we provided a method to separate the decisions which may result in a conflict of interest.  We restate this procedure here:  

“Assuming that a decision can be logically segregated from other related decisions, the public body must then procedurally segregate the decision prior to allowing the public official with a related conflict to participate in the decisionmaking process. The Commission has previously advised public officials that the procedural segregation must include the following three steps: (1) The decisions in which the public official has a disqualifying financial interest should be segregated from the other decisions on the public body’s agenda; (2) The decisions in which the public official is disqualified should be considered first, and a final decision should be reached without the disqualified official’s participation; and, (3) Once a final decision has been reached in the matters from which the public official is disqualified, the disqualified official may participate in the deliberations regarding the other matters so long as his or her participation does not result in reopening the previous issues or in any other way affect the decisions concerning the issues from which he or she was disqualified. (Ennis Advice Letter, No. A-94-203.)”
Absent specific facts we cannot provide definitive advice.  We have enclosed a 

“Can I Vote?” fact sheet for you and your clients to assist them in determining whether there are prospective conflicts of interest. 

Question 4:  How should the Board determine which members participate in the procedural vote?

In the prior letter we advised, “the Board may invoke legally required participation to obtain a quorum on this policy issue.”   When a conflict of interest is present and the governmental decision will not impact the public official’s economic interests in substantially the same manner as the public generally, a public official may be nonetheless exempt from disqualification if his or her decision, participation in the decision, or influencing of the decision is legally required.  (Regulation 18708.)  

Regulation 18708(c)(3) “[r]equire[s] participation by the smallest number of officials with a conflict that are ‘legally required’ in order for the decision to be made. A random means of selection may be used to select only the number of officials needed. When an official is selected, he or she is selected for the duration of the proceedings in all related matters until his or her participation is no longer legally required, or the need for invoking the exception no longer exists.”

For purposes of implementing the “legally required participation” rules, we have advised that the random selection procedure need not be repeated with respect to a series of decisions involving the same general subject matter and the same disqualifying interests.  (Heisenger Advice Letter, No. A-95-333.) Under your facts, one proceeding pertains to how the agency conducts its business and the other proceeding pertains to a particular matter before the agency.  We have also advised that where there are changed circumstances (either as to an official’s personal financial interest or as to the proposed decision) which alter the conclusion as to disqualification of any public official, a new situation exists requiring a fresh look at the situation and, if appropriate, a new drawing by lot.  (Heisenger Advice Letter, No. A-82-088.)  Under your facts, you would use the same lot for the purpose of altering which officials are disqualified.  Therefore, we conclude that a new random selection is required under your facts.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca

� Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  	


� We have enclosed the Commission fact-sheet concerning requesting advice on the Political Reform Act.


� The Act does provide an exception for “ministerial” decisions.  Regulation 18702.4(a)(1) provides that making a governmental decision shall not include actions of public officials that are solely ministerial, secretarial, manual, or clerical.  Ministerial actions do not constitute the making or participating in making of a governmental decision because they do not involve any discretion on the part of the official.  (See Hahn Advice Letter, No. I-91-037.)  This is not the case under your facts.    


� We have enclosed the Commission fact-sheet on requesting advice on the Political Reform Act.


�  Note that decision may be interlinked, despite the fact that they are not the same type of proceeding as contemplated by regulation 18708.





