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March 19, 2002

T. Brent Hawkins

McDonough, Holland & Allen

555 Capitol Mall, 9th Floor

Sacramento, CA 95814

Re:
Your Request for Advice


Our File No.   A-02-032

Dear Mr. Hawkins:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Your request for advice follows up on our recent advice to you regarding a redevelopment project in the City of Brentwood.  (Hawkins Advice Letter, No. A-01-261.) 

QUESTION


May Councilmember McPoland participate in council decisions regarding the Brentwood Redevelopment Project?
CONCLUSION


Councilmember McPoland may participate in council decisions regarding the Brentwood Redevelopment Project if his personal residence will not be affected in a manner different from the public generally, and there will be no material financial effect on his leasehold interest.

FACTS


 Mike McPoland is a co-owner of a restaurant that leases real property in the Brentwood Redevelopment Project.  In your original statement of facts, you reported that the lease would expire by its terms in February 2002.  Since that writing, the restaurant has renewed the lease for an additional five-year term.  The monthly rent is fixed annually and will increase at a scheduled rate of 5% per year.  The terms of the lease do not permit the tenant to sublease.

In the prior letter we advised that with respect to Mr. McPoland’s leasehold interest in the restaurant property located in the Brentwood Redevelopment Project area, regulation 18705.2(a)(2)  provided that the financial effect of a governmental decision on the real property is presumed to be material.  However, you believe that the presumption of materiality spoken of in the previous letter of advice is rebutted by the following facts:

1. The term of the lease is fixed and relatively short term.

2. The amount of rent is fixed.  It is not a percentage rent where the amount of rent paid may increase based on sales.

3. The lease does not permit subleasing, so there is no bonus value in the lease.

4. The amendment of the redevelopment plans does not alter the permitted land uses or the tenant’s existing use or enjoyment of the property.


Mr. McPoland also owns a home in the North Brentwood Redevelopment Project which he uses as his personal residence.  Your original request for advice provided figures concerning the number of single family residential parcels in the Brentwood and North Brentwood Redevelopment Projects.  Our Advice Letter No. A-01-261 indicated that the relevant statistic would be the number of single family residential parcels in the city.  The combined redevelopment projects contain 1,126 single family residential parcels.  The number of single family residential parcels in the city is 8,125.

With respect to Mr. McPoland’s home, you believe a significant segment of the jurisdiction is affected by the decision in substantially the same manner as it would affect the public official because the number of single family residential parcels in the combined redevelopment project areas is more than 10% of the total number of residential parcels in the city.

ANALYSIS


Your questions relate to two specific economic interests belonging to Mr. McPoland.  Because our earlier advice already contains the general multi-step conflicts analysis relevant to these interests, we shall begin our analysis by discussing the specific step relevant to your inquiry.

Mr. McPoland's Residential Real Property
You believe that the “public generally” exception applies in the case of Mr. McPoland’s interest in his residential property such that his home is not a source of a conflict of interest for him.  In our earlier letter, we advised that Mr. McPoland has a conflict of interest as a result of his interest in his residential real property.  The “public generally” exception, step seven in the conflicts analysis, stands for the general proposition that a public official may yet participate in a decision if the financial effect of the decision on the official’s economic interest is indistinguishable from the decision’s effect on the public generally.  (§ 87103; Reg. 18707, subd. (a).) Pursuant to these provisions, if a “significant segment” of the jurisdiction is affected by the governmental decision in substantially the same manner as it would affect the public official, then the official may participate in the decision.

For purposes of the application of the “public generally” exception to a decision involving a real property interest, a “significant segment” of the jurisdiction is defined as follows:

“(i) Ten percent or more of all property owners or all homeowners in the jurisdiction of the official’s agency or the district the official represents; or

“(ii) 5,000 property owners or homeowners in the jurisdiction of the official’s agency.” (Reg. 18707.1, subd. (b)(1)(B)(i)(ii).)


Accordingly to the figures you provide, more than 10% of all property homeowners in the city are located within the redevelopment project area.  If it is true that the homeowners in the redevelopment area will be affected in substantially the same manner as Mr. McPoland’s parcel, then under the facts you provide the exception would apply and Mr. McPoland could participate.  This determination ultimately must be made by Mr. McPoland, since the Commission does not act as a finder of fact.  (In re Oglesby (1975) 1 FPPC Ops. 71; § 83114.)

Mr. McPoland’s Restaurant
Our earlier advice concluded Mr. McPoland has a conflict of interest with respect to the redevelopment plan decisions as a result of his economic interests arising from ownership of a restaurant business.
  Specifically, you believe that the presumption of a conflict of interest as a result of the business’s leasehold interest in real property may be overcome in this matter.  As you are aware, regulation 18705.2, subdivision (a)(2), provides:

“Real property, leaseholds. The financial effect of a governmental decision on the real property in which an official holds a leasehold interest is presumed to be material. This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any effect on any of the following: 

“(A) The termination date of the lease; 

“(B) The amount of rent paid by the lessee for the leased real property, either positively or negatively; 

“(C) The value of the lessee’s right to sublease the real property, either positively or negatively; 

“(D) The legally allowable use or the current use of the real property by the lessee; or 

“(E) The use or enjoyment of the leased real property by the lessee.”

For the reasons stated above in the factual description preceding this analysis,  you believe the presumption may be rebutted because each of the factors above turns in favor of Mr. McPoland.  As indicated in our earlier advice, ultimately the public official must make the evaluation whether the property interest will be materially affected and whether that presumption may be overcome.  A good faith belief must be based on an honest and informed appraisal of all of the relevant factors.  If, as you suggest, Mr. McPoland’s participation in the decisions involving the redevelopment plans will not have a reasonably foreseeable material financial effect on the economic interest in the leasehold, then a conflict of interest will not arise by virtue of the leasehold interest.
  


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  That analysis also identified potential economic interests in the business's customers and the business itself.  Your current request relates only to the real property interest arising from the lease of the property on which the business is located.


�  As in our earlier advice, we stress that even if the leasehold in the restaurant property does not become a conflict of interest, Mr. McPoland must still analyze his other economic interests to determine whether he nevertheless has a conflict with respect to those interests.  





