





March 13, 2002

Huston T. Carlyle, Jr.

Office of the City Attorney

City of San Bernardino

300 North D Street

San Bernardino, CA 92418-0001

Re:
Your Request for Advice


Our File No. A-02-033

Dear Mr. Carlyle:


This letter is in response to your request on behalf of Ms. Wendy McCammack for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 The Commission does not act as a finder of fact when it renders advice.  This advice is based upon the facts as provided in your request letter.  This advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code § 83114.)  Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A), copy enclosed.)

QUESTIONS

1. Does Councilwoman Wendy McCammack have a disqualifying conflict of interest prohibiting her from participating in decisions of the San Bernardino City Council concerning the 2002-03 city budget?

2. Does Councilwoman Wendy McCammack have a disqualifying conflict of interest prohibiting her participation in renegotiating an existing memorandum of understanding regarding uniform allowance and overtime pay for public safety employees?

CONCLUSIONS

1. Councilwoman Wendy McCammack does not have a disqualifying conflict of interest and may participate in decisions of the San Bernardino City Council concerning the 2002-03 city budget.


2. Councilwoman Wendy McCammack does not have a disqualifying conflict of interest and may participate in renegotiating the memorandum of understanding with the City of San Bernardino’s public safety employees. 



FACTS


You state that Councilwoman Wendy McCammack and her husband jointly own a retail business entity -- a printing company -- located in the City of San Bernardino.  You further state that the San Bernardino City Professional Firefighters Political Action Committee (PAC) was one of approximately 1,250 retail customers of this business in calendar year 2001, spending approximately $30,000 with the printing company. All of these payments to the printing company were made by checks drawn on the PAC’s checking account.  You report that the PAC was one of the top ten retail customers of this business during calendar year 2001, in terms of dollars spent, with the largest retail customer of the printing company spending between $500,000 and $600,000 over that period.  According to your letter, the San Bernardino City Professional Firefighters employee organization (“Firefighters”) has never been a customer of this business. 


Firefighters’ membership dues are assessed according to a fixed percentage deducted each pay period from the wages paid its members.  This percentage is subject to review and change by the Firefighters’ membership.  Apart from these payroll deductions, no payments are made directly by the city to the Firefighters.  The PAC is solely funded by the Firefighters, based on a fixed amount of the dues money received by the Firefighters from its membership.  The amount to be provided to the PAC is redetermined from time-to-time by a vote of the Firefighters.  You state that the PAC as a named entity is not and has not been the subject of any proceeding before the San Bernardino City Council, nor has it appeared as a named party before the city council.


Periodically, you state, agenda items will come before the San Bernardino City Council directly affecting the city employees in the fire safety unit represented by the Firefighters.  For example, these agenda items could include adopting the city budget -- which includes charter-mandated (the City of San Bernardino is a charter city) pay raises for local safety employees (police and fire), amendments to its PERS contract changing retirement benefits for local safety employees (police and fire), or an agenda item could be a side-letter to an existing memorandum of understanding reflecting uniform allowance, overtime pay, and the like for public safety employees.  You expect that renegotiations of this memorandum of understanding will begin in May or June of next year.  You also state that in June of this year, the city council will hold three or four budget workshops to address, among other topics, the allocation and appropriation of funds to cover pay raises for local safety members, followed later in the month by a city council vote to adopt a 2002-2003 city budget.   

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes a governmental decision which may materially affect one or more of his or her economic interests.  

1. & 2. Are you a public official making, participating in making, or influencing a governmental decision?    


The conflict-of-interest prohibition applies only to public officials.  A public official is defined as a “member, officer, employee or consultant of a state or local government agency….”  (Section 82048; regulation 18701(a).)  As an elected member of the City of San Bernardino City Council, Ms. McCammack is a public official.  Further, as a council member, she will make, participate in making, and influence governmental decisions.  (Section 87100; regulation 18702.1 – 18702.3.)

3.    
What are your Ms. McCammack’s economic interests?   


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests. The economic interests which might give rise to a conflict of interest are defined in regulations 18703-18703.5.  Under the facts provided, the specific economic interests applicable to Ms. McCammack are twofold: i) an interest in her jointly owned retail printing company, and ii) an interest in sources of income to her.

Business Entity: Regulation 18703.1 states that a public official has an economic interest in a business entity if he or she: a) has a direct or indirect investment of $2,000 or more in the business entity, or b) is a director, officer, partner, trustee, employee or holds any position of management in the business entity.  Section 82005 of the Act defines a business entity as “any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture….”  In this case, Ms. McCammack is a co-owner, together with her spouse, of a retail printing establishment.  As a co-owner, she exercises a position of management in this business.  Presumably, she also has an investment of $2,000 or more in the business (given its gross annual revenue of at least $500,000) incidental to co-ownership.  For either cause, Ms. McCammack has an economic interest in a business entity.

Source of Income: A public official also has an economic interest in any person from whom he or she has received income, including promised income, which aggregates to $500 or more within 12 months prior to the governmental decision (section 87103(c); regulation 18703.3).  When a public official owns 10 percent or more of a business entity which engages in retail sales of goods or services to the public, a retail customer of the business entity is generally characterized as a source of income to the public official.  (Section 87103.5.)  The facts you provide indicate the PAC provided $30,000 worth of business to the printing company over the past year, an amount sufficient to meet the $500 or more income standard under our regulations.  Accordingly, the PAC is a source of income to Ms. McCammack and is characterized as one of her economic interests.

4. 
Are her economic interests directly or indirectly involved in the decision?

A person who is a source of income is directly involved in a decision before a public official’s agency when that person is a named party, or is the subject of the proceeding in which the governmental decision will be made.  A person is the subject of the proceeding if the decision involves issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the person.  (Regulation 18704.1(a).)  

In this instance, the PAC will not be a party to, or the subject of, proceedings before the city council in regard to the decisions about which you inquire.  Similarly, these actions of the city council will not implicate any license, permit, entitlement or contract with the PAC.  Since the criteria for direct involvement are not met, the PAC is considered only indirectly involved in these governmental decisions.

5. & 6.
Will there be a reasonably foreseeable material financial effect on one or 
more of Ms. McCammack’s economic interests?


Not all governmental decisions by a public official which impact his or her economic interests give rise to a conflict of interest.  It is when the reasonably foreseeable impact on his or her economic interests is material (or important) that a conflict may arise. Under regulation 18706, an effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  The determination of foreseeability and materiality is necessarily a factual question.  In this regard, we are not finders of fact and our analysis is dependent upon the facts which you supply.

For an indirectly involved non-profit entity which is a source of income, the applicable materiality standard is found at regulation 18705.3(b)(2):

“. . .The effect of a decision is material as to a nonprofit entity which is a 
source of income to the official if any of the following applies:

“¶…¶



“(F)   For an entity whose  gross annual receipts are $100,000 or less, the 
effect of the decision will be any of the following:


“(i)  The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $10,000 or more.

(ii) The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $2,500 or more.

(iii) The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $10,000 or more.”


In this instance, there are no facts provided which would indicate that the city council’s budget-related and other decisions concerning public safety employees would have one or more of the material financial effects upon the PAC described under our regulations.  Funding of the PAC is solely controlled by a vote of the Firefighters’ membership.  There will be no reasonably foreseeable financial effect upon the PAC from governmental decisions of the nature you describe.       

7.& 8.  Will the governmental decision have an economic impact upon Ms. 
 
McCammack indistinguishable from the impact upon the public generally?  

Is Ms. McCammack legally required to participate in the decision?


Since we conclude, based on the facts presented, that Ms. McCammack presently does not have a conflict of interest disqualifying her from participating in city council budget decisions and contract renegotiations concerning the City of San Bernardino’s public safety employees, it is unnecessary to consider these last two steps of our standard eight-step conflicts-of-interest analysis.
 


You also inquire generally whether Ms. McCammack may vote on unspecified future agenda items which may affect the city employees who are members of the Firefighters’ employee organization.  We are unable to render written advice under the Act based on hypothetical facts or undefined decisions.  (Regulation 18329(b)(8)(D).)  However, you might find our enclosed publication, “Can I Vote?” together with our eight-step analysis above, helpful in answering any questions you might have with regard to the Act’s conflict-of-interest rules and the future decisions of public officials in your jurisdiction. 

 
If you have any questions regarding matters raised in this letter, please be free to contact me at (916) 322-5660.






Sincerely,






Luisa Menchaca






General Counsel 

By:  Kenneth L. Glick

        




         Counsel, Legal Division 

�  Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  As used herein “section” refers to a section of the Act and “regulation” refers to a section or subdivision of the Commission’s regulations. 


�   You have not asked about, nor described, any city council decisions affecting the printing business.  Therefore, we do not provide any further analysis of potential conflicts of interest based on Ms. McCammack’s interests in this business entity. 


�   Should, however, you become aware of additional facts indicating that a particular decision of the city council may reasonably be foreseen as meeting the materiality standard applicable to indirectly involved nonprofit entities who are sources of income to a public official, you may wish to consider whether the public generally exception at regulation 18707.5 applies.  Regulation 18707.5 generally states that retail customers of a business will not be considered sources of income to a public official owning 10 percent or more of a business entity which engages in retail sales of goods or services to the public, if the retail customers as a whole comprise a significant segment of the public generally, and the effect of the governmental decision upon a particular retail customer is indistinguishable from the effect upon the entity’s retail customers as a whole.   





