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March 28, 2002

Joel Cohen

2493 American River Drive

Sacramento, CA  95825

Re:  Your Request for Advice

        Our File No. A-02-036

Dear Mr. Cohen:


This is in response to your request for advice under the financial disclosure provisions of the Political Reform Act (the “Act”).

QUESTION


Must you report reimbursement for expenses or meals you receive from the California State Library Foundation (the “Foundation”) on your statement of economic interests?

CONCLUSION


Since the Foundation is a 501(c)(3) nonprofit organization, reimbursement for travel expenses and per diem are not reportable.  However, meals or other benefits provided to you that are not per diem or reimbursements, as discussed below, must be reported as income or gifts.   

FACTS


You are a research program specialist with the California State Library in the California Research Bureau.  The bureau provides policy research to the Legislature and the Governor’s office.  As part of your position, you seek and receive funds from outside foundations to cover the costs associated with research projects.  


In 1982, the State Library established a 501(c)(3) nonprofit, public benefit corporation called the California State Library Foundation.  The Foundation receives funds from outside organizations for the purpose of sponsoring research projects. 


One of the projects you worked on this past year was to organize and conduct an educational tour for legislative staff members regarding health care and trauma related issues.  In a telephone conversation, you provided additional information on your activities preceding and during this tour.  The tour was intended to inform legislative staff members on issues related to emergency response issues at the trauma facility at San Francisco General Hospital.  You took approximately six separate trips to the Bay Area to schedule the actual trauma center tour, arrange for “tactical vehicle” ride-alongs for the legislative staff members, and finalize meetings with health care and trauma professionals.  During the tour itself, the Foundation sponsored a reception at a hotel in San Francisco for health care professionals and legislative staff who participated in the tour.  You attended the reception.


You are questioning whether you must report on your statement of economic interests the payments you receive from the Foundation that are used for your pre-trip activities or payments for the actual tours.

ANALYSIS


The Political Reform Act requires public officials
 to disclose such things as investments in business entities, interests in real property, sources of income and gifts.  Income is defined in part as “a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan…reimbursement for expenses, per diem….”  (Section 82030.)   Income excludes “[s]alary and reimbursement for expenses or per diem received from a state, local, or federal government agency and reimbursement for travel expenses and per diem received from a bona fide nonprofit entity exempt from taxation under Section 501(c)(3) of the Internal Revenue Code.”  (Section 82030(b); Reg. 18232.)


Regulation 18232(b) and (c) provide:

   “(b)  For purposes of this section “per diem” received from a state, local, or federal government agency means payment of a fixed sum of money, accruing daily to a public official when the public official is required to incur increased daily living expenses.

   “(c)  For purposes of this section, ‘reimbursement for expenses’ received from a state, local, or federal government agency means a payment to a public official, in compensation for otherwise uncompensated actual expenses incurred or to be incurred within 60 days by the public official in the course of his or her official duties.”


A “gift” means “any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received….”  (Section 82028.)  Gifts totaling $50 or more received from a single source during a calendar year are reportable.


The salary and reimbursement for expenses you receive from the State of California in your capacity as a research program specialist are not reportable income.  In addition, payments you receive from the Foundation are not reportable if the payments are reimbursement for expenses and per diem.  For purposes of determining what is per diem from the Foundation, we apply regulation 18232 by analogy to your facts.  Therefore, payments you receive from the Foundation that are not reimbursement for travel expenses and per diem as defined in Regulation 18232(b) are reportable as income or gifts.

From the information you have provided, it appears that you were providing a service to the Foundation when you arranged and participated in the pre-trip meetings to facilitate the tour and when you participated in the tour itself.  We do not have sufficient facts to determine whether the payments you received were reimbursements for travel  expenses or per diem.  If, as tour facilitator, it was necessary for you to attend the reception on behalf of the Foundation and you were entitled to accrue additional daily expenses, the reception may be considered part of your per diem.  Otherwise, it is reportable as a gift.

I trust this answers your question sufficiently.  If you have any other questions, please feel free to contact me at (916) 322-5660.






Sincerely,






Luisa Menchaca






General Counsel







By:  Jeanette E. Turvill







        Political Reform Consultant







        Technical Assistance Division
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� Government Code sections 81000-91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations. 


� As an individual who is an employee of a governmental agency, you are a “public official.”  (Section 82048.)  Your reporting obligations are outlined in the Conflict of Interest Code for the California State Library (enclosed), which requires you to disclose all interests in real property, sources of income, investments and business positions in business entities. 





