September 6, 2002

Heather McLaughlin, City Attorney

City of Benicia

City Attorney’s Office

250 East L Street

Benicia, CA 94510

Re:
Your Request for Advice


Our File No. A-02-045

Dear Ms. McLaughlin:


This letter is in response to Mr. Joe Aranda’s
 request for advice on behalf of officials of the City of Benicia regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The Commission does not act as a finder of fact when it renders advice; this advice is based on the facts you provide.  In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code § 83114. 

QUESTION

Do one or more of these city officials
 have a disqualifying conflict of interest prohibiting them from participating in decisions regarding the proposed Marina Storm Drain Project?


CONCLUSION

None of these city officials have a conflict of interest disqualifying them from participating in decisions regarding the proposed Marina Storm Drain Project.  The project will not have a reasonably foreseeable material financial effect upon any of their economic interests.


FACTS


The Marina Area Drainage District (“District”) is an approximate 350-acre area comprising most of downtown Benicia.  The drainage system in this area is approximately 30 years old.  This system was designed to funnel drainage water into the Carquinez Strait, utilizing a single 66-inch diameter subsurface corrugated metal pipe that interconnects the system’s collection lines with the system’s discharge outlet into the strait.  During the heavy winter rainfalls of 1996 through 1998, flooding occurred within lower areas of the District due to the fact that portions of the 66-inch pipe were almost completely plugged by bay mud, and another segment of the pipe was severely corroded.  Partial repair of the line occurred in 1998; however, those repairs were inadequate to restore the drainage system to its prior operation.  

As an interim measure, a temporary outlet into Benicia’s Marina (“Marina”) was constructed, utilizing a combination of pipeline and a pump.  In 2001, two small pumps were installed to divert normal drainage flow by another pathway into the strait.  During heavy rainfall, however, this alternate pathway is insufficient to channel all of the District’s drainage water into the strait; a portion of the drainage water is discharged into the Marina.  This condition will continue until the failed 66-inch pipeline is repaired or replaced with alternate facilities.

Benicia proposes to restore the District’s drainage system to its former capability by adopting one of two alternate plans recommended by its staff.  Both plans (a. and b. below) involve installation of additional pipe and pumps, as follows:

a.  Install pipe and two pumps to divert drainage water into the existing East Second Street storm drain system, which discharges into the strait; install dual 48-inch diameter pipe from a point adjacent to the Marina and extending into the Marina that would direct drainage water beyond that which could be handled by the East Second Street system, into the Marina; or

b.  Install pipe, two pumps and a new pumping station to divert drainage water into a new diversion subsystem that would discharge drainage water into the strait through a new 36-inch diameter outlet at the end of West D Street; install a single 48-inch diameter pipe that would allow emergency overflow drainage into the Marina.


Both of these plans are characterized by the City of Benicia’s Acting Director of Public Works as the continuation of repairs, replacement and maintenance of the existing Marina District storm drain system. 

ANALYSIS



Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict-of-interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes, participates in making, or influences a governmental decision which may materially affect one or more of his or her economic interests.  

1. & 2.  Are these individuals public officials that will make, participate in making, or influence a governmental decision?    


The conflict-of-interest prohibition applies only to public officials.  A public official is defined as a “member, officer, employee or consultant of a state or local government agency.”  (Section 82048; regulation 18701(a).)  As individuals elected to public office, Messrs. Messina, Campbell, Bidou, Smith and Whitney are public officials.  Similarly, as city manager, Mr. Giuliani is an employee of Benicia and is also a public official.  

With respect to the Marina Storm Drain Project (“Project”), each of these individuals, with the exception of City Manager Giuliani, will be required as members of the Benicia City Council, to vote upon decisions concerning: (1) selection of the preferred project solution; (2) approval of a mitigated negative declaration; (3) award of a design contract; (4) approval of a financial plan identifying and obligating the funding source(s) for the preferred solution; and (5) award of the construction contract.  Mr. Giuliani will be called upon to contribute his expertise to assist council members in these matters.  Thus, these public officials will be involved in making, participating in making, and/or influencing governmental decisions.  (Section 87100; regulation 18702.1(a) – 18702.3.)

3.  What are these public officials’ economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  Insofar as it pertains to the public officials you describe, the economic interests which might give rise to a conflict of interest are:

· Any business in which a public official has a direct or indirect investment 5 of $2,000 or more (section 87103(a); regulation 18703.1(a)) or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b)).  

· Any real property in which a public official has a direct or indirect interest worth $2,000 or more (section 87103(b)), including a leasehold interest in real property located within the official’s jurisdiction (section 82033; regulation 18705.2).  An interest in real property includes a pro rata share of interests in real property of a business entity in which the public official or an immediate family member owns a 10% interest or greater (section 82033).  However, the terms “interest in real property” and “leasehold interest” as used in the Act do not include the interest of a tenant in a periodic tenancy of one month or less.  (Regulation 18233.) 

· Any source of income, including promised income, which aggregates $500 or more within 12 months prior to the decision at issue (section 87103(c); regulation 18703.3).  Income of an individual also includes a pro rata share of the income of any business entity in which a public official or his or her spouse owns a 10% or more interest.  (Section 82033.)

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).

The economic interests of the individual officials are as follows:


Mayor Messina 


Mayor Messina and his spouse jointly own an ice cream and sandwich business operated from leased premises located within the District.  The lease is for a 10‑year term, with an option to extend the lease.  Given the nature of the business, it is fair to assume that Mr. Messina has an investment of at least $2,000 in this business and that as a source of income to him, it has generated at least $500 over the past 12-months. Thus, the ice cream and sandwich shop business is an economic interest to him as both an investment and as a source of income.  In addition, he is a co-owner of the business and for that reason, he has an economic interest in the business and, potentially, its customers as sources of income to him.
 

Mr. Messina and his spouse also jointly own a one-third interest (representing an investment of more than $2,000) in undeveloped property located outside, but within 500 feet, of the District’s boundaries.  This property is an investment in real property that is also an economic interest to him.

Lastly, Mr. Messina and his spouse jointly own a multi-unit dwelling structure also located outside, but within 500 feet, of the District’s boundaries.  Each rental unit within the structure provides rental income equal to or exceeding $1,000 per year.  Given the size of this structure and the number of units, it is fair to assume that he has an investment of at least $2,000 in this property.  Thus, the property is an economic interest to him as an investment in real property and as a source of income.  In addition, any tenants providing him $500 or more in rent within 12 months prior to the date of making decisions regarding the Marina Storm Drain Project are “sources of income” to him within the meaning of the Act and also number among his economic interests.

Vice Mayor Tom Campbell, Councilmembers Pierre Bidou and Dan Smith


Vice Mayor Campbell and his spouse jointly own their principal residence which is located outside of and beyond 500 feet, of the District’s boundaries.  Councilmember Bidou and his spouse jointly own two condominiums, both located within the District’s boundaries.  One condominium is their principal residence and the other condominium is occupied rent-free by Mrs. Bidou’s father.  Councilmember Smith and his spouse jointly own their principal residence, which also is located within the District’s boundaries.  Assuming that their interest in each of these properties is worth at least $2,000, Messrs. Campbell, Bidou and Smith have an interest in real property, as defined under the Act, that is an economic interest to them.

In addition, Mr. Campbell and his spouse also operate a dental and orthodontic practice out of shared premises located outside, but within 500 feet, of the District’s boundaries.  This dental and orthodontic practice is a business interest to him, both as a source of income and as a business investment of $2,000 or more.  Moreover, since he owns more than a 10% interest in this business, the business lease is an interest in real property to him and the patients of the business, paying $500 or more over the 12 month period preceding decisions on the Marina Storm Drain Project, and are also sources of income to him.  All of these constitute economic interests to him within the meaning of the Act.  However, under the “public generally” exception, it may be possible that these patients will not be an economic interest to him (see note 4.)

Councilmember Bill Whitney


Councilmember Whitney rents business office space on a month-to-month basis at a location outside, but within 500 feet, of the District’s boundaries.  He operates a satellite office of his real estate mortgage services business from this location.  Since Mr. Whitney’s office rental is a periodic tenancy of one month, his business office space does not constitute an interest in real property, and he does not have any economic interest therein subject to the conflict-of-interest provisions of the Act. 

City Manager Otto Giuliani


City Manager Giuliani and his spouse jointly own a condominium located within the District’s boundaries.  This condominium is income-producing property and generates rent to Mr. Giuliani and his spouse equal to or exceeding $1,000 annually.  Assuming that he has an investment of $2,000 or more in this condominium, it comprises an interest in real property under the Act.  In addition, this property is a source of income to him, as are the tenants occupying the condominium.  For these reasons, this property and its tenants are economic interests to him.     

In addition to the specific economic interests listed in section 87103 and described above, a public official always has an economic interest in his or her personal finances. 

4.  Are these economic interests directly or indirectly involved in the decisions?

Source of Income: A person, including a business entity or source of income, in which a public official has an economic interest is directly involved in a governmental decision if that person, either directly or by an agent initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of the proceeding concerning the decision before the official or the official's agency.  (Regulation 18704.1(a)(1)-(a)(2).)  A business entity or source of income is the subject of a proceeding concerning the decision before the agency if the decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the business entity or source of income.  (Subdivision 18704.1(a)(2).)  The Marina Storm Drain Project is a public works project initiated, funded, and directed by the City of Benicia.  As such, none of these public official’s economic interests, which are business entities and/or sources of income, have initiated the project, are named parties in, or the subject of any proceedings concerning this project.  Thus, they are not directly involved and are deemed to be indirectly involved in governmental decisions regarding this project.  (Regulation 18704.1(b).)

Real Property:  The general rule is that an official’s real property is considered to be directly involved in a decision if it meets any of the criteria in regulation 18704.2(a).  However, the 2001 amendment of regulation 18704.2 introduced at subdivision 18704.2(a)(5) at the suggestion of the League of California Cities,
 is an express exception whereby a public official’s economic interest in real property will not be deemed directly involved in governmental decisions concerning the repair, replacement or maintenance of streets, water, sewer, storm drainage or similar facilities.  

The Marina Storm Drain Project is a public works project initiated, funded, and directed by Benicia.  You state it is a maintenance project undertaken to repair damage to the existing drainage system resulting from severe winter storms in recent years in order to restore the system to its former efficiency.  The project facilities are largely designed to replace a corroded length of 66-inch diameter pipe and certain undersized pumps that formerly allowed water to be drained into the strait.  Given these facts, the Marina Storm Drain Project is a repair, replacement or maintenance, within the meaning of regulation 18704.2(a)(5), and a public official’s economic interest in real property is deemed to be  indirectly involved in the governmental decisions concerning this project.

�   Mr. Aranda is a former deputy city attorney who initially submitted the request for advice.  Mr. Aranda is no longer employed as a deputy city attorney for the City of Benicia.  This advice is being addressed to you, as city attorney, pursuant to your telephoned request. 


� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These officials are Mayor Steve Messina, Vice Mayor Tom Campbell, Councilmembers Pierre Bidou, Dan Smith, and Bill Whitney, and City Manager Otto Giuliani. 


5 An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)  “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.


�  If his pro rata share of the income from an individual customer equals or exceeds $500 over the 12-month period preceding his voting upon a Project decision, that customer will be a source of income to him and be listed among his economic interests.  However, customers of this business will not be sources of income and an economic interest to him if, under the “public generally” exception, customers of this business comprise a significant segment of the public generally.  (Regulation 18707.5.)   


�   The purpose of adding this exception was to ensure that an economic interest in real property would not be deemed materially financially affected by projects of these types.





