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March 22, 2002

Robert J. Lanzone, Town Attorney

The Town of Woodside

Office of the Town Attorney

Post Office Box 1065

San Carlos, CA 94070

Re:
Your Request for Advice


Our File No.   A-02-046

Dear Mr. Lanzone:


This letter is in response to your request for advice on behalf of Councilmember Deborah Gordon regarding the provisions of the Political Reform Act (the “Act”).
  The Commission does not act as a finder of fact when it renders advice.  This advice is based upon the facts as provided in your request letter.  This advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code § 83114.)  Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A).)

QUESTION

May Councilmember Deborah Gordon participate in town council decisions relating to the Phillips Brooks School Project?

CONCLUSION



Councilmember Deborah Gordon does not have a disqualifying conflict of interest and may participate in decisions of the Woodside Town Council concerning the Phillip Brooks School Project. 

FACTS


You state that there is presently pending within the Town of Woodside (“Woodside”) a proposal to develop a 92.2 acre site for use as a 290-student private school.  Known as the Phillips Brooks School Project (“Project”), this proposal would require, among other things, construction of a 20-foot wide, paved, all-weather emergency evacuation and emergency vehicle access route (the “evacuation road”) through an approximate 118 acre site adjacent to the project site.  You further state that this adjacent land is owned by Stanford University and is currently leased to CTETA Horse Park and Equestrian Center (“CTETA”).  Stanford University is a nonprofit entity exempt from taxation under section 501(c)(3) of the Internal Revenue Code. This university land is located outside the boundaries of Woodside and within the jurisdiction of the County of San Mateo.

You indicate that Woodside will be required to make a number of decisions regarding the Project, beginning as early as May 2002.  These decisions include a request for approval of a proposed on-site septic system, annexation to an adjacent sanitary district, and issuance of a number of permits.  In addition, the town council anticipates conducting hearings concerning use permits, site development, and environmental approvals issued by the Woodside Planning Commission.  

You state that Woodside will play no part in the acquisition of the evacuation road, which will be a matter of private negotiation between Stanford University and the Phillip Brooks School.  In this regard, you further state that the Phillip Brooks School has already reached agreement in principle with the Stanford University Land Management Company to obtain, at no cost, an easement through the Stanford University/CTETA property.

You state that Woodside Councilmember Deborah Gordon is employed by Stanford University as an academic research program officer in the office of the Stanford-Harvard Preventive Defense Project, Office of William J. Perry.  You further state that as a council member, she will be asked to review and vote upon the matters described above.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (Regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes a governmental decision which may materially affect one or more of his or her economic interests. 

1.&2.  Is Ms. Gordon a public official making, participating in making, or influencing a governmental decision?


The conflict-of-interest prohibition applies only to public officials.  A public official is defined as a “member, officer, employee or consultant of a state or local government agency.”  (Section 82048; regulation 18701(a).)   As an elected member of the Woodside Town Council, Ms. Gordon is a public official.  Further, as a council member, she will make, participate in making, and influence governmental decisions.  (Section 87100; regulation 18702.1-18702.3.)

3.    What are Ms. Gordon’s economic interests?   


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests. The economic interests which might give rise to a conflict of interest are defined in Regulations 18703-18703.5.  The economic interest pertinent to Ms. Gordon is her economic interest in a nonprofit entity, which is a source of income to her.  A public official has an economic interest in any person from whom he or she has received income, including promised income, which aggregates to $500 or more within 12 months prior to the governmental decision.  (Section 87103(c); regulation 18703.3.)  

You state that Ms. Gordon is employed by Stanford University as an academic research program officer. It is reasonable for us to assume that her income from Stanford University for her employment in this position over the past 12 months equals or exceeds $500.
  Under the facts provided, the specific economic interest applicable to Ms. Gordon is that arising from her employment with Stanford University, which is a source of income to her. 


4.     Are Ms. Gordon’s economic interests directly or indirectly involved in the decision?

A source of income in which a public official has an economic interest is directly involved in a governmental decision if it initiates the proceeding by filing an application, claim, appeal or similar request, or is a named party in, or is the subject of the proceeding concerning the decision before the official or the official's agency.  A source of income is the subject of the proceeding concerning the decision before the agency if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person. (Regulation 18704.1(a)(1)-(a)(2).)  If the source of income is not directly involved, then it is deemed to be indirectly involved in the governmental decision.  (Regulation 18704.1(b).)  

From the facts you supply, Stanford University will not be initiating, nor be a party to, any matter before the town council in connection with the Project.  In addition, Stanford University will not be seeking a permit, license, or other entitlement, nor be entering into any contracts with Woodside in connection with the Project.  Stanford University’s only interest concerning the Project has to do with the land, which is located adjacent to the Project site and in an unincorporated county area located outside the Woodside boundaries.  Accordingly, Stanford University will not be directly involved in town council decisions concerning the Project.  It is deemed to be only indirectly involved in those decisions.

5.&6. Will there be a reasonably foreseeable material financial effect on Ms. Gordon’s economic interest?


Not all governmental decisions by a public official which impact his or her economic interests give rise to a conflict of interest.  It is when the reasonably foreseeable impact on his or her economic interests is material (or important) that a conflict may arise. Under regulation 18706, an effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  The determination of foreseeability and materiality is necessarily a factual question.  In this regard, we are not finders of fact and our analysis is dependent upon the facts which you supply.

For an indirectly involved non-profit entity, such as Stanford University, which is a source of income, the applicable materiality standard
 is found at regulation 18705.3(b)(2):

“. . .The effect of a decision is material as to a nonprofit entity which is a 
source of income to the official if any of the following applies:

(A) 
For an entity whose gross annual receipts are $400,000,000 or 
  
more, the effect of the decision will be any of the following:

(i) The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $1,000,000 or more; or

(ii) The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $250,000 or more; or

(iii) The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $1,000,000 or more.”

In this instance, there are no facts provided which would indicate that the Project-related decisions would have one or more of the material financial effects upon Stanford University described under our regulations.  Rather, you describe that the Phillip Brooks School has already reached agreement in principle with the Stanford University Land Management Company to obtain, at no cost, an easement through the adjacent property that would enable it to construct the evacuation road, should the Project be approved.
  It appears that decisions by the town council which ultimately lead to approval or disapproval of the Project will not have a material financial effect on Stanford University.

7.& 8.  Will the governmental decision have an economic impact upon Ms. 
 
Gordon indistinguishable from the impact upon the public generally?  

Is Ms. Gordon legally required to participate in the decision?


Since we conclude, based on the facts presented, that Ms. Gordon presently does not have a conflict of interest disqualifying her from participating in town council decisions concerning the Project, it is unnecessary to consider these last two steps of our standard eight-step conflicts-of-interest analysis. 


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By: Kenneth L. Glick 




      Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  As used herein “section” refers to a section of the Act and “regulation” refers to a section or subdivision of the Commission’s regulations.   	


� Section 82030(b)(2) of the Act provides that “income,” for the purposes of the Act, does not include “reimbursement for travel expenses and per diem received from a bona fide nonprofit entity exempt from taxation under section 501(c)(3) of the Internal Revenue Code.” [Emphasis added.]  


�   You state that Stanford’s total income for the year 2001 was approximately $2.6 billion. 


�   Burdening the Stanford property with the described easement would thus be a matter of private contract and not the product of a governmental decision by the Woodside Town Council. 





