




March 8, 2002

Lori J. Barker, Asst. City Attorney

Office of the City Attorney

Post Office Box 3420

Chico, CA 95927

Re:
Your Request for Advice


Our File No.  A-02-049

Dear Ms. Barker:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
    

QUESTION

A real estate management firm collects rents for its employers.  Are these rents included in the gross revenues of the firm for purposes of regulation 18705.1?

CONCLUSION

The rents which are collected for an employer are not included in gross revenues.  However, the firm's commission, before adjustments or deductions are made for any expenses (such as overhead expenses and other costs of producing the revenues), are part of their gross revenue.   
FACTS


Councilmember Herbert is employed by Sheraton Real Estate.  Sheraton provides real estate management services for a number of apartment complexes.  As part of those services, Sheraton collects the rent for the units it manages.  Sheraton’s compensation for its services is a percentage of the rents that it collects.


The council will soon be asked to consider amendments to the general plan and zoning designations for several properties.  If approved, the designations for those properties will change from light manufacturing to medium-high density residential and would allow the properties to be developed with multi-family housing. 


If additional multi-family housing units are constructed on the affected properties, it is possible that rental rates or occupancy rates in the area could be affected.  Such an effect would impact Sheraton’s income from the units it manages.  Councilmember Herbert is in the process of analyzing whether or not that effect would have a material financial effect on his employer, Sheraton, in order to determine if he has a disqualifying conflict of interest in this matter.


Sheraton is a corporation.  The applicable standard for determining whether an effect on Sheraton is material is set forth in 2 CCR § 18705.1(c)(4).  That section provides, in part, that a decision will have a material financial effect if it will result in a business entity having an increase or decrease in gross revenues in a fiscal year by the amount of $20,000 or more.  

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in § 87100 applies to a given decision, regulation 18700 provides an eight-step analysis.

(1) Determine whether the individual is a public official, within the meaning of the Act.  (Reg. 18701.)  If the individual is not a public official, he or she does not have a conflict of interest within the meaning of the Act.

(2)  Determine whether the public official will be making, participating in making, or using or attempting to use his/her official position to influence a government decision.  (Reg. 18702.)  If the public official is not making, participating in making, or using or attempting to use his/her official position to influence a government decision, then he or she does not have a conflict of interest within the meaning of the Act.

(3)  Identify the public official’s economic interests.  (Reg. 18703.)

(4)  For each of the public official’s economic interests, determine whether that interest is directly or indirectly involved in the governmental decision which the public official will be making, participating in making, or using or attempting to use his/her official position to influence.  (Reg. 18704.) 

(5)  Determine the applicable materiality standard for each economic interest, based upon the degree of involvement determined pursuant to regulation 18704.  (Reg. 18705.)

(6)  Determine whether it is reasonably foreseeable that the governmental decision will have a material financial effect (as defined in regulation 18705) on each economic interest identified pursuant to regulation 18703.  (Reg. 18706.)  If it is not reasonably foreseeable that there will be a material financial effect on any of the public official’s economic interests, he or she does not have a conflict of interest within the meaning of the Act.

(7)  Determine if the reasonably foreseeable financial effect is distinguishable from the effect on the public generally.  If the reasonably foreseeable material financial effect on the public official’s economic interest is indistinguishable from the effect on the public generally, he or she does not have a conflict of interest within the meaning of the Act.  If the reasonably foreseeable material financial effect on the public official’s economic interest is distinguishable from the effect on the public generally, he or she has a conflict of interest within the meaning of the Act.  (Reg. 18707.)

(8)  Determine if the public official’s participation is legally required despite the conflict of interest.  (Reg. 18708.)

In this case, we need not consider all eight steps.  You acknowledge that Councilmember Herbert is a public official who wishes to make and participate in governmental decisions that may affect his economic interest (steps 1 and 2).  The economic interest in question is his employer, Sheraton Real Estate, which qualifies as an economic interest under §§ 87103(c) and (d) (step 3).  

Step Four: Is the council member’s economic interest directly or indirectly involved in the decision?

A person, including a business entity or source of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Regulation 18704.1(a).) 

Under the Commission’s regulations, business entities and sources of income which are not directly involved under the rules stated above are considered indirectly involved for purposes of choosing the materiality standard. (Regulation 18704.1(b).) Your facts indicate that Sheraton will neither be the applicant nor subject of the decisions in question.  

Step Five: Will the financial effect of the decision on the council member’s economic interest be material?

In the situation you have presented, it is necessary to determine whether there will be a foreseeable material financial effect on Sheraton in a case where they are indirectly involved in the decision. You stated that the applicable materiality standard is regulation 18705.1(c)(4).  It provides:  

“(A) The governmental decision will result in an increase or decrease in the business entity's gross revenues for a fiscal year in the amount of $20,000 or more; or,

“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

“(C) The governmental decision will result in an increase or decrease in the value of the business entity's assets or liabilities of $20,000 or more.”
You have asked for clarification of the term “gross revenues” for purposes of analyzing the indirect effect of the decision on Sheraton. In December 2000, the Commission adopted a definition of “gross revenues” for purposes of regulation 18705.1.  It provides:

“Gross Revenue: Actual or expected inflows of cash or other assets. ‘Gross Revenue’ is the revenue of a business entity before adjustments or deductions are made for returns and allowances and the costs of goods sold, and prior to any deduction for these and any other expenses.”  (Reg. 18705.1(d)(1)(B)(3).)

The definition is necessarily a broad definition consistent with the policies and purposes of the Act.  However, this broad definition must be read in the context of the provision in which it is used.  According to regulation 18705.1, it is only when the governmental decision will result in an increase or decrease in the business entity's gross revenues for a fiscal year in the amount of $20,000 or more that the effect is considered material.  Thus the true question is not whether the payments will be characterized as “gross revenue,” but should they be characterized as gross revenue to Sheraton?  

The funds that Sheraton collects on behalf of its employers are not the revenue of Sheraton, but rather are held in trust for the employer.  These amounts are the gross revenue of the employers, not Sheraton.  We dealt with a similar situation in the Atigh Advice Letter, No. I-86-270.  The question presented was how one would calculate “gross revenue” to the water company.  The requestor specifically asked about cash deposits the water company received from developers that were later disbursed by the water company to pay the cost of the installation of the well for the developer by a third party.  We stated:

“You have specifically asked whether the cash deposit paid by the developer to the water company for the costs of well installation would be considered part of the water company’s gross revenues for purposes of Regulation 18702.2 [the predecessor regulation to 18705.1]. In our opinion, these payments are not included in the water company’s gross revenues so long as the cost of installing the wells is equal to or greater than the amount of the cash deposit collected from the developer. In this situation, the water company is more appropriately characterized as the intermediary for payment for the well installation costs. If the costs were paid by the developer directly to a contractor, we would not consider the payments to be included in the water company’s gross revenues. The fact that the water company, rather than the developer, deals with the contractor who installs the wells does not change our conclusion.”


This same conclusion applies here, where Sheraton merely collects rents due to another.  They are an intermediary for these payments.  Of course, Sheraton’s commission is Sheraton’s gross revenue for purposes of this standard, before adjustments or deductions are made for any expenses (such as overhead expenses and other costs of producing the revenues).   

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 

� Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  	


� We have not gone on to analyze the latter two steps.  Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally, and step eight is an exception that applies when the official is legally required to participate in the decision.  You have not provided any facts to suggest that these exceptions may apply.








