




April 30, 2002

Lori J. Barker

City of Chico

Office of the City Attorney

Post Office Box 3420

Chico, CA  95927

Re:
Your Request for Informal Assistance


Our File No.   I-02-050

Dear Ms. Barker:


This letter is in response to your request on behalf of City Manager Tom Lando for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Because your letter does not seek advice regarding a specific governmental decision, we are treating your request as one for informal assistance.

QUESTIONS

1.
Does Mr. Lando have a conflict of interest in every decision the park commission or city council will make regarding the Lindo Channel Greenway? 

2.
What type of evidence is necessary to rebut the presumption of materiality for the financial effect of a government decision upon Mr. Lando’s residence within 500 feet of the Lindo Channel Greenway?

CONCLUSIONS

1.
Mr. Lando presumptively has a conflict of interest in decisions that may come before the park commission and/or the city council regarding portions of the greenway which are within 500 feet of his residence, and decisions that will affect the greenway generally.  Mr. Lando will not have a presumptive conflict of interest in decisions that may come before the park commission or city council regarding portions of the greenway that are farther than 500 feet from the greenway residence and only have a localized effect. 

2. 
Mr. Lando may rebut a presumption of material financial effect by showing that a decision will have no financial effect whatsoever on his real property interest in the residence.

FACTS


Tom Lando owns a residence that is located adjacent to Lindo Channel.  Lindo Channel is an intermittent stream and floodway and a tributary of the Sacramento River, a portion of which was acquired by the city from Butte County in 1994.  The section of Lindo Channel owned by the city is approximately five miles long and is referred to as the Lindo Channel Greenway.


Issues regarding Lindo Channel frequently arise which need to be analyzed by city staff who make recommendations to the city’s park commission and city council.  


Because Lindo Channel Greenway is a very long and narrow parcel, it is likely that, even though the city manager’s property is adjacent to the channel, some of the issues which arise will affect only portions of the channel that are a considerable distance from his property.  


Specific issues regarding the Lindo Channel Greenway that are anticipated to arise in the near future include:

1. Decisions regarding whether and how to abate encroachments into the channel.  It should be noted that there are no encroachments from the city manager’s property into the channel.  While there may be some encroachments in areas of the channel within 500 feet of the city manager’s property, most known encroachments are improvements which originate on parcels, and extend into portions of the channel, which are further than 500 feet from his property.

2. Decisions regarding what, if any, type of vegetation control should be carried out in the channel.  These decisions may be broad policy decisions affecting the entire channel, or may be directed at specified portions of the channel.  If such decisions are directed at specified portions of the channel, they may affect only areas further than 500 feet from the city manager’s property. 

3. Issues regarding the relationships between city-owned property and private property in locations where the water causes erosion of private property.

4. Decisions regarding what, if any, types of controls on water flow should be used within the channel.

5. Decisions regarding construction and maintenance of trails and public access into and through the channel.

6. Decisions regarding code enforcement for illegal activities in the channel.  

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, Regulation 18700 provides the following eight-step analysis.

Step One:  Is the individual a "public official?"

A public official is any "member, officer, employee or consultant of a state or local government agency."  (Section 82048.)  As the city manager for the City of Chico, Mr. Lando is a public official under the Act.

Step Two:  Is the public official making, participating in making, or influencing a governmental decision?


If Mr. Lando were to make recommendations to either the park commission or the city council on a matter regarding the greenway, he would be participating in making a governmental decision. (Regulation 18702.) 


Step Three: Does the public official have economic interests involved in the decision?


The Act's conflict of interest provisions apply only to conflicts of interest arising from economic interests.  There are six kinds of economic interests: 

• A public official has an economic interest in a business entity in which he or she has a direct or indirect 
 investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); 
• A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2); 
• A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3); 
• A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)); 
• A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 
• A public official has an economic interest in his or her personal finances (expenses, income, assets, or liabilities), as well as those of his or her immediate family. (Section 87103; Regulation 18703.5.)

Based on the facts you have provided, it would appear that the only economic interest involved in the decisions at issue is the city manager’s interest in real property.  For purposes of this letter it will be assumed that Mr. Lando does have at least a $2,000 investment in the residence adjacent to the Lindo Channel Greenway.
  Under such an assumption, Mr. Lando will have an economic interest in this property.


Step Four: Are the public official's economic interests directly or indirectly involved in the decision?


When a public official has an economic interest in real property, it is directly involved in a governmental decision if it "is the subject of the governmental decision, or if any part of that real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision."  (Regulation 18704.2(a).)  You indicated in your letter that Mr. Lando's residence is within 500 feet of the channel, and have asked whether he may participate in decisions exclusively concerning portions of the greenway that are farther than 500 feet from his residence. There are three types of anticipated decisions you addressed in your letter:  1) decisions regarding portions of the greenway that are within 500 feet of the residence; 2) decisions regarding portions of the greenway farther than 500 feet from Mr. Lando’s residence that would have a localized effect not extending to within 500 feet of his property, and 3) decisions regarding a portion of the greenway that will have a general effect on the entire greenway.

Because decisions regarding portions of the greenway within 500 feet of Mr. Lando’s residence would clearly come within the 500-foot rule in regulation 18704.2(a), his property interest is directly involved in such decisions.  Although the property in question is within 500 feet from the channel boundaries, the proper measure may sometimes be a greater distance.  (Ball Advice Letter, No. A-98-124.)  Therefore, decisions regarding portions of the greenway farther than 500 feet from Mr. Lando’s residence with only a localized effect, may indirectly involve his property interest.  Lastly, decisions with a more general effect on the entire greenway extend to property within 500 feet of Mr. Lando’s residential property, which is therefore directly involved.  The decisions you ask about involve decisions that will clearly affect his property directly, such as encroachments within 500 feet of his property.  You have not identified the locations where water erosion or maintenance of trails is an issue.  If these decisions affect property within 500 feet of Mr. Lando’s property, he will be again directly impacted.  On the other hand, some of these decisions may affect property farther away.  You will need to make this determination based on the facts available to you.

Steps Five and Six:  Will the financial effect of the decision on the official's economic interest be material and reasonably foreseeable?


After determining a public official's economic interests, it must be decided whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  First, the applicable standard of materiality must be found.  The materiality standard for real property directly involved in a governmental decision is in Regulation 18705.2(a): 

"Real property, other than leaseholds. The financial effect of a governmental decision on the real property is presumed to be material. This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property." 

The materiality standard for real property indirectly involved in a governmental decision is given in Regulation 18705.2(b): 

"Real property, other than leaseholds. The financial effect of a governmental decision on real property which is indirectly involved in the governmental decision is presumed not to be material."

Next, it must be determined whether it is reasonably foreseeable that an effect will be "material" as defined.  Regulation 18706 states that 

"[a] material financial effect on an economic interest is reasonably foreseeable, within the meaning of Government Code section 87103, if it is substantially likely that one or more of the materiality standards [citation] applicable to that economic interest will be met as a result of the governmental decision."

Because there is a presumption that financial effects on real property directly involved in a governmental decision are material, a material financial effect is reasonably foreseeable in such decisions.  This would apply both to decisions concerning portions of the greenway within 500 feet of Mr. Lando's residence, or decisions that will affect the entire greenway generally.

In order to rebut the presumption of materiality, Mr. Lando must be able to prove that a financial effect on his real property interest is not a reasonably foreseeable result of a decision regarding the greenway by the park commission or the city council. The proof required may be an objective evaluation of the facts and circumstances surrounding the decision, as long as the official uses due diligence and good faith. Mr. Lando may seek an appraisal in order to make such a determination, but is not required to do so.  (See Price Advice Letter, No. A-01-030.)

Because there is a presumption that financial effects on real property indirectly involved in a governmental decision are not material, a material financial effect would not be reasonably foreseeable in such decisions.  Therefore, any financial effect upon Mr. Lando's greenway residence resulting from a decision regarding portions of the greenway that are further than 500 feet from that residence, and have a localized effect, is not material and he presumably does not have a conflict of interest in any such decisions.

Please bear in mind that this presumption of nonmateriality may always be rebutted by proof of specific circumstances demonstrating that it is reasonably foreseeable that the decision will indeed have a material financial effect on the real property in which a public official has an economic interest. Examples of specific circumstances that will be considered include: 

"(A) The development potential or income producing potential of the real property in which the official has an economic interest; 

"(B) The use of the real property in which the official has an economic interest; 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice (Government Code § 83114; 2 Cal. Code of Regs. § 18329(c)(3), copy enclosed.)


� An indirect investment or interest in real property means, among other things, any investment or interest owned by the official’s immediate family.  (Section 87103.)


� We do not separately evaluate possible effects on personal finances when an official’s interest in real property is involved in a decision.  (Regulation 18705.5(a).)


� With the property interest in the residence established, the following analysis will show that a conflict of interest is determined by foreseeable financial effects on the property, regardless of whether or not water from the Lindo Channel flows across Mr. Lando’s property.





