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March 4, 2002

Thomas R. Curry, City Attorney

McDonough, Holland & Allen

1999 Harrison Street, Suite 1300

Oakland, CA 94612

Re:
Your Request for Advice


Our File No.  A-02-051

Dear Mr. Curry:

This letter is in response to your request for advice on behalf of Sonoma City Councilmember Kenneth Brown regarding his duties under the provisions of the Political Reform Act (the “Act”).
  Please note that the Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see § 83114) only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  The Commission will not advise with respect to past conduct.  (Reg. 18329(b)(8)(A).)
QUESTION

Does the council member have a conflict of interest in decisions concerning an application for a conditional use permit to build a housing project (Carneros Village) on a site within 500 feet of the property that the council member leases as his residence?

CONCLUSION

According to your facts, the council member does not have any economic interest in the decision that may be foreseeably and materially affected by the decisions in question.  Therefore, the council member will not have a conflict of interest.

FACTS


A developer has applied for a conditional use permit to build a moderately priced housing project (Carneros Village) on 1.19 acres within the city.  It is a mixed-use project, containing about 8,000 square feet of commercial space, 14 residential units and 10 second units.  The project is approximately one block from the city’s downtown plaza in an area that is already mixed use.  After receiving approval from the planning commission, Councilmember Brown appealed the decision to the city council.  Under Sonoma’s zoning ordinance, a council member may appeal a decision of the planning commission if the decision “…has significant and material effects on the quality of life within the City of Sonoma.”


The developer has challenged both Councilmember Brown’s right to appeal as well as his participation in the appeal hearing before the city council on the grounds that Councilmember Brown may have a conflict of interest. 

Councilmember Brown lives within 500 feet of the project.  Councilmember Brown leases the property and has for approximately six months.  He leases on a month to month basis.  Prior to this (beginning in January 1998), he rented an apartment nearby which he also rented on a month to month basis.  Currently, Councilmember Brown’s lease does not provide him with the right to sublease. 

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in § 87100 applies to a given decision, regulation 18700 provides an eight-step analysis.

(1) Determine whether the individual is a public official, within the meaning of the Act.  (Reg. 18701.)  If the individual is not a public official, he or she does not have a conflict of interest within the meaning of the Act.

(2)  Determine whether the public official will be making, participating in making, or using or attempting to use his/her official position to influence a government decision.  (Reg. 18702.)  If the public official is not making, participating in making, or using or attempting to use his/her official position to influence a government decision, then he or she does not have a conflict of interest within the meaning of the Act.

(3)  Identify the public official’s economic interests.  (Reg. 18703.)

(4)  For each of the public official’s economic interests, determine whether that interest is directly or indirectly involved in the governmental decision which the public official will be making, participating in making, or using or attempting to use his/her official position to influence.  (Reg. 18704.) 

(5)  Determine the applicable materiality standard for each economic interest, based upon the degree of involvement determined pursuant to regulation 18704.  (Reg. 18705.)

(6)  Determine whether it is reasonably foreseeable that the governmental decision will have a material financial effect (as defined in regulation 18705) on each economic interest identified pursuant to regulation 18703.  (Reg. 18706.)  If it is not reasonably foreseeable that there will be a material financial effect on any of the public official’s economic interests, he or she does not have a conflict of interest within the meaning of the Act.

(7)  Determine if the reasonably foreseeable financial effect is distinguishable from the effect on the public generally.  If the reasonably foreseeable material financial effect on the public official’s economic interest is indistinguishable from the effect on the public generally, he or she does not have a conflict of interest within the meaning of the Act.  If the reasonably foreseeable material financial effect on the public official’s economic interest is distinguishable from the effect on the public generally, he or she has a conflict of interest within the meaning of the Act.  (Reg. 18707.)

(8)  Determine if the public official’s participation is legally required despite the conflict of interest.  (Reg. 18708.)

In this case, we need not consider all eight steps.  Your question can be resolved at the third step in the conflict-of-interest analysis, which identifies the public official’s economic interests.  A public official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on the following enumerated economic interests: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

The only economic interest you have asked about is the council member’s home.   Councilmember Brown rents his home on a month-to-month basis.  Under the Act, an “interest in real property” includes a leasehold interest in real property within the official’s jurisdiction.  (Section 82033.)  However, the terms “interest in real property” and “leasehold interest” as used in the Act do not include the interest of a tenant in a periodic tenancy of one month or less.  (Regulation 18233.)  Therefore, Councilmember Brown does not have a real property interest in his home.  As such, he does not have an economic interest in his home for conflict-of-interest purposes.  (Section 87103(b).)


Having concluded that the home is not an economic interest, we do not reach the discussion of the latter steps (foreseeability, materiality, and the exceptions to the conflict of interest rules in regulations 18707 et seq, or in regulation 18708).


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace

Assistant General Counsel



Legal Division
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� Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  	


�  Please bear in mind that the Commission has recently completed a comprehensive review of its conflict-of-interest regulations, and has adopted numerous amendments to them, which were effective on February 1, 2001.  This letter is based on the new amendments.








