





April 2, 2002

William R. Warne

400 East Chapman Avenue

Orange, CA 92866

Re:
Your Request for Advice


Our File No.   I-02-052

Dear Mr. Warne:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Please note that the Commission does not provide advice relating to past conduct.  (Reg. 18329, subd. (b)(8)(A), (c)(4)(A).)  Therefore, any conclusions contained herein apply only to prospective actions.  In addition, since you have not requested advice with respect to any specific decision, we can only provide you with informal assistance.

QUESTION


May you participate in decisions regarding expansion of the Orange City Main Library?

CONCLUSION

Since you own property within 100 feet of the library, you may not make, participate in making or influence governmental decisions where the library is the subject of a decision.  However, each decision will have to be considered on a case-by-case basis.  You should follow the steps of the conflict-of-interest analysis outlined below and apply the standards appropriate to each specific decision.  

FACTS


You are a trustee of the Orange City Public Library.  You own property within 100 feet of the city’s main library.  Specifically, you own an office building in which you are the sole tenant.  You currently have no intention of leasing space to other commercial tenants.  

Your library is significantly undersized in comparison with other library systems.  Consequently, you are applying for funds under the Library Bond Act.  Because the demand under the Library Bond Act far exceeds the funds available, competition is high.  The first round carries with it the largest block of money; it also has the fewest applicants.  Therefore, it is imperative that you make a “first round” application.  Consultants hired by the city have established that expansion of the main library is your only viable option time-wise.  If your application is successful, you will need to meet a 35% matching fund requirement within the deadline specified by the Act – a prospect that is difficult but feasible.  You have abstained from board participation regarding the library expansion.  There are further decisions upcoming, however, regarding design factors and other policies that affect the main library.  You inquire whether you may participate in those decisions.

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (§ 81001.)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
  

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (§ 87103; Reg. 18700, subd. (a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Reg. 18700, subd. (b)(1)-(8).)  The steps of this analysis are outlined below.

Step One: Are you a “public official”?

The Act’s conflict-of-interest provisions apply only to “public officials.”

(§§ 87100 and 87103; Reg. 18700, subd. (b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency….”  

(§ 82048.)  As a trustee of the Orange City Public Library, you are a “public official,” and therefore subject to the Act’s conflict of interest rules.

Step Two: Are you making, participating in making, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (§ 87100; Reg. 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (§ 87100; Reg. 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (§ 87100; Reg. 18702.3.)  


A conflict of interest can arise under the Act only if a public official makes, participates in making, or influences a governmental decision. 

You have not identified a specific decision and we are therefore unable to assess whether you will be “making,” “participating in making” or “influencing” a decision, but we assume that, as a trustee of the public library system, you will “make,” “participate in making” or “influence” decisions relating to the city library system.  We also point out that if you take part in discussions and make recommendations concerning the main library, you may, in effect, “participate in making” a decision concerning the main library.  You must analyze whether you will have a conflict of interest decision-by- decision.  Therefore, we have included information on the remaining steps of the conflict- of-interest analysis to be applied with respect to your economic interest in your real property if you will be making, participating in making, or influencing a decision on the main library.
Step Three: What is your “economic interest”?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103, subd. (a); regulation 18703.1, subd. (a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103, subd. (d); regulation 18703.1, subd. (b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103, subd. (b); Reg. 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103, subd. (c); Reg. 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (§ 87103, subd. (e); Reg. 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (§ 87103; Reg. 18703.5).


The office building you own across the street from the main library is presumably worth more than $2,000.  Therefore, you have an economic interest in this real property. (§ 87103(b); Reg. 18703.2).  

Step Four: Are your economic interests directly or indirectly involved in the decision?

A real property interest is directly involved in a government decision if it is the subject of the governmental decision, or if it is located within 500 feet of the boundaries of the real property which is the subject of the governmental decision. (Reg. 18704.2, subd. (a).)


Real property is “subject of the governmental decision” if:

“(1)   The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the real property, or a similar decision affecting such real property;

“2)  The governmental decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such real property;

“ (3)  The governmental decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such real property; or

“(4)  The governmental decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.  For purposes of this subdivision, real property is located ‘within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision’ if any part of the real property is within 500 feet of the boundaries (or proposed boundaries) of the redevelopment project area.

“(5)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property will receive new or improved services.  As used in this subdivision, ‘new or improved services’ do not include repairs, replacements, or maintenance of existing services.

“(6)  For purposes of this subdivision, the terms ‘zoning’ and ‘rezoning’ shall refer to the act of establishing or changing the zoning or land use designation on the subject property.  The terms ‘zoning’ and ‘rezoning’ shall not refer to an amendment of an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all other properties designated in that category, which shall be analyzed under Title 2, California Code of Regulations, section 18705.2(b).” (Reg. 18704.2, subd. (a).) 

Real property that is not directly involved in a decisions is indirectly involved in the governmental decision.

Since your real property is within 100 feet of the boundaries of the Orange City Main Library, it is considered directly involved in any decisions whose subject is the main library.

Steps Five and Six: Will the financial effect of the decision on your economic interest be material and reasonably foreseeable?

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Government Code section 83114; Regulation 18329(c)(3).)


�  Section 87100 specifically provides:  “No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or dependent child, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (§ 87103.)   





