





March 6, 2002

Kevin G. Ennis, Assistant Special Counsel

City of Palmdale

c/o Richards, Watson & Gershon

355 South Grand Avenue, 40th Floor

Los Angeles, CA 90071-3101 

Re:
Your Request for Advice


Our File No.   A-02-053

Dear Mr. Ennis:


This letter is in response to your request for advice on behalf of Palmdale City Councilmember Richard Loa regarding his duties under the provisions of the Political Reform Act (the “Act”).

QUESTION

May Councilmember Loa participate in decisions regarding a development that is located 2,500 feet away from property purchased by his client through the real estate firm for which he works, and 300 feet from the office of his employer?
CONCLUSION

According to your facts, the decision will not have a material financial effect on the real property of the council member’s client.  Thus, the council member may participate in the decision.

FACTS


On August 8, 2001, the City of Palmdale (“city”) and the Palmdale Redevelopment Agency (“RA”) entered into a Disposition and Development Agreement (the “agreement”) with Universal Health Services, Inc., (“UHS”) and Southern California Housing Development Corporation (“SCHDC”) for construction and operation of a 120-bed hospital, a professional medical office building, and senior housing units on a parcel of land generally located near the corner of Tierra Subida Avenue and Avenue Q-8 in the City of Palmdale.  Under the agreement, the city and RA would acquire approximately 30 acres of land at that location and then convey one portion to UHS and the other portion to SCHDC for the development project.


On November 6, 2001, Richard Loa was elected to the Palmdale City Council.  In that position, he also serves as a board member of the Palmdale RA.  At an upcoming meeting of the city council and RA board, a report will be presented by staff regarding the status of the agreement.  At that time, or at subsequent meetings, the city or RA may consider modifications or alternatives to the agreement that involve having the proposed hospital and associated development project moved from the designated site to another location in the city or, alternatively, terminating the agreement and project altogether.  No specific alternative location for the hospital, senior housing and medical office complex is currently under consideration or designated. 


In his private capacity, Councilmember Loa is a lawyer and real estate broker and serves as a vice-president of Tierra Subida Realty, Inc. (“Tierra”), a real estate brokerage company located in the City of Palmdale.  Tierra is principally engaged in representing sellers and purchasers of residential property in the Antelope Valley.  Its offices are located in leased office space at 846 West Palmdale Boulevard.  This office space is located approximately 300 feet from the boundaries of the currently proposed hospital site.


Councilmember Loa does not have an ownership interest in Tierra Subida Realty but does obtain a percentage of the commission income from real estate sales handled through that business.  Tierra has not acted as the listing or selling real estate office on any transaction involving the proposed hospital, senior housing or medical office site.  In the last 12-month period, one residence that is located approximately 2,500 feet from the boundaries of the hospital site was purchased by a client of Tierra, resulting in more than $500 in commission income from that transaction to Councilmember Loa.


You are informed that the character of the neighborhood immediately surrounding the proposed project is likely to be impacted by the proposed hospital project but that the character of the neighborhood immediately surrounding the above-referenced residence is not likely to be substantially affected in terms of traffic, views, privacy, intensity of use, noise levels, air emissions, or similar traits of that neighborhood due to the distance of that residence from the proposed project.


The City of Palmdale has a population of approximately 125,000 persons and covers approximately 95 square miles of territory.  The city is located in the Antelope Valley of northern Los Angeles County.  Although the home-building and related development industries constitute a significant component of the economy in Palmdale, you are informed that real estate brokerage businesses do not constitute fifty percent or more of the business entities in the city.

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials  “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (§ 81001, subd. (b).) Specifically, § 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which is applied here. (Reg. 18700, (b)(1)-(8).)

1 and 2.  Public official and making, participating in making, and influencing.

As a council member and member of the city’s redevelopment agency, Councilmember Loa is a “public official.”  (§ 82048.) You also note that in that capacity, he wishes to make or participate in making decisions concerning the agreement.

3.   Economic interests.

The “economic interests” from which conflicts of interest may arise are described by § 87103 and regulations 18703-18703.5.  There are six kinds of economic interests recognized under the Act.  The economic interests pertinent to your question are:

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); Reg. 18703.1(b));  

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); Reg. 18703.3);

 
Your facts indicate that the council member is an officer of Tierra.  Thus, Tierra constitutes an economic interest for purposes of the Act.  With respect to income, regulation 18703.3(c) provides in pertinent part:

“(1) This subsection contains the disclosure and disqualification requirements for any public official who receives commission income for services rendered as an insurance broker or agent, a real estate broker or agent, a travel agent or salesperson, a stockbroker or a retail or wholesale salesperson. 

“(2) ‘Commission income’ means gross payments received as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction. Commission income is received when it is paid or credited. 

“(3) The sources of commission income in a specific sale or similar transaction include for each of the following: 

“(A) ....

“(B) A real estate broker: 

“(i) The person the broker represents in the transaction; 

“(ii) If the broker receives a commission from a transaction conducted by an agent working under the broker's auspices, the person represented by the agent; 

“(iii) Any brokerage business entity through which the broker conducts business; and 

“(iv) Any person who receives a finder's or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.”


Thus, both the client who purchased the property near the hospital site, and Tierra are considered sources of the commission income the council member received for that specific sale.

4. Are the economic interests directly or indirectly involved in the decision?

A person is directly involved in a decision before an official’s agency when that person, either directly or by an agent, initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of, the proceeding before the official or the official’s agency. (Reg. 18704.1(a).)  A person is the subject of a proceeding if it involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the person. (Reg. 18704.1(a)(2).) 

Your request for advice states that neither Tierra nor the council member’s client are directly involved in the governmental decision in question.  If a person is not directly involved in the decision, he/she is considered indirectly involved. (Reg. 18704.1(b).)

5. Foreseeability and Materiality.

 Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations. (Regulation 18700(b)(5), Regulation 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met. (Reg. 18700(b)(6).)  “Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.” (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)


You have disclosed two economic interests of the council member.  The first is Tierra, the council member’s employer.  With respect to business entities, regulation 18705.1(c)(4) provides for business entities of relatively small size such as Tierra.  The financial effect of a decision is material if it is reasonably foreseeable that:

� Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  	





