March 27, 2002

John P. Fraser

5417 Rolling Rock Road

Placerville, CA 95667

Re:
Your Request for Advice


Our File No.   A-02-054

Dear Mr. Fraser:


This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTION


May you vote on whether additional water supplies will be made available to the Shingle Springs Rancheria when your home, which you own, is only ½ mile from the rancheria?

CONCLUSION


No.  Specific circumstances exist making it reasonably foreseeable that having a casino built adjacent to your property will have a material financial effect on your economic interest.

FACTS


You are an elected director on the board of the El Dorado Irrigation District, a public water supplier in El Dorado County.  You and your wife own your home in the Grassy Run subdivision, which consists of 89 5-acre parcels.  You own one of these parcels.  The Shingle Springs Rancheria is located immediately to the west of the subdivision.  Your home is located in the eastern portion of the Grassy Run subdivision approximately ½ mile (in a straight line) from the rancheria.


On April 1, 2002, the El Dorado Irrigation District board will be holding a hearing at the request of the rancheria to determine whether the district will make additional water supplies available to the rancheria.  Pursuant to our later telephone conversation, the rancheria seeks the additional water supplies to enable it to build a casino on its land.  The state has already committed to building an access ramp to the rancheria off of Highway 50, so the building of a casino would not impact traffic to the Grassy Run subdivision, and the water supplies to the rancheria would not benefit the subdivision in any way.

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, Regulation 18700 provides the following eight-step analysis.

Step One: Is the individual a “public official?” 

As a member of the El Dorado Irrigation District board, you are a “member, officer, employee or consultant of a state or local government agency” and, therefore, are a “public official” subject to the conflict of interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Step Two: Is the public official making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  For purposes of the conflict of interest provisions of the Act, a public official can avoid a conflict by abstaining from making, participating in making, and influencing a decision in which the official has a financial interest.


However, a public official is permitted to appear, as is any member of the general public, before an agency in the course of its prescribed governmental function, to represent himself or herself on matters related solely to his or her personal interests.  (Regulations 18702.4(a)(2) and 18702.4(b)(1).)  

“An official’s ‘personal interests’ include, but are not limited to:

“(A)
An interest in real property which is wholly owned by the official or members of his or her immediate family.

“(B)
A business entity wholly owned by the official or members of his or her immediate family.

“(C)
A business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.”

(Regulation 18702.4(b)(1)(A)-(C).)


This exception does not apply if a public official represents the interests of others, such as other property owners or an association.

Step Three: Does the public official have economic interests?
The Act’s conflict of interest provisions apply only to conflicts of interest arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  Identifying which, if any, of these economic interests you have is the third step in analyzing whether you have a conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are six kinds of economic interests:  

· A public official has an economic interest in a business entity in which he or she has a direct or indirect
 investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2); 

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)); 

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal finances (expenses, income, assets, or liabilities), as well as those of his or her immediate family.  (Section 87103; Regulation 18703.5).

Because you presumably have an interest of $2,000 or more in your personal residence, you have an economic interest in real property.

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?


Real property in which a public official has an economic interest is directly involved in a governmental decision if that real property is the subject of the governmental decision, or if any part of that real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property that is the subject of the governmental decision.  (Regulation 18704.2(a).)  Because the Shingle Springs Rancheria is ½ mile from your home, your property is indirectly involved in the decision as to whether additional water supplies will be made available to the rancheria by the water district.

Steps Five and Six: Will the financial effect of the decision on the official’s economic interest be material and reasonably foreseeable?

 
Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  


The materiality standard applicable to an interest in real property that is indirectly involved with a governmental decision is set forth in Regulation 18705.2(b), which states:

“(b)  Indirectly involved real property interests.

“(1)  Real property, other than leaseholds.  The financial effect of a governmental decision on real property which is indirectly involved in the governmental decision is presumed not to be material.  This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:

“(A)  The development potential or income producing potential of the real property in which the official has an economic interest;

“(B)  The use of the real property in which the official has an economic interest;

“(C)  The character of the neighborhood including, but not limited to, substantial effects on:  traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�   An indirect investment or interest in real property means, among other things, any investment or interest owned by the official’s immediate family.  (Section 87103.)





