April 10, 2002

Heidi A. Boitano, Councilmember

City of Sutter Creek

P. O. Box 872

Sutter Creek, California 95685

Re:
Your Request for Informal Assistance


Our File No. I–02-057

Dear Ms. Boitano:


This letter is in response to your request for assistance regarding the conflict of interest provisions of the Political Reform Act (“Act”).
  Because your request does not relate to a specific governmental decision, we treat it as a request for informal assistance.
  We also strongly encourage you to consider whether Government Code section 1090, the law prohibiting public officials from having an interest in contracts with their own agencies, may also be implicated by your situation.  The Commission is charged with interpreting and enforcing the provisions of the Act, and may provide advice only with respect to those provisions (section 83114), so we refer you to the Attorney General’s office for questions regarding Government Code section 1090.

QUESTION


Will your inheritance of a parking lot rented to the City of Sutter Creek (“City”) and the subsequent rental payments paid by the City to you create a possible conflict of interest for you in your capacity as a council member for the City? 

CONCLUSION


Your ability to make governmental decisions will depend on applying the appropriate materiality standards and verifying that there will be no reasonably foreseeable material financial effect on your interest in the parking lot, your personal finances (especially as they might be affected by the rental contract), or the City as a source of income.  The “public generally” exception, however, will probably apply to most conflicts of interest arising by virtue of your income from the City.  Generally, if a governmental decision affects a public entity, in many cases we may presume that the effect of the decision flows to all residents in the jurisdiction.  Under such circumstances, the effect of the decision would be the same as the effect on the public generally.  If, on the other hand, the effect of the decision does not flow to City residents, then the public generally exception will not apply.  In addition, if you are disqualified on the basis of your real property interest or effects on your personal finances, you must apply the “public generally” exception to each of those interests and the exception must apply to each disqualifying interest separately.

FACTS

Since the 1970s, your family has rented a vacant lot to the City for the City’s use as parking space.  In the 1980s, the lot and the income derived from its rental were placed in a trust held by your family.  The City currently pays $550 a month for use of the lot.

You are a council member for the City and the lease, which predated your tenure on the council, was extended by the City through the end of your elected term.  Because of the deaths of your parents and uncle, you and your brothers are dissolving the family trust and distributing the assets.  Beginning in March 2002, the trust properties will be transferred from the trust to each beneficiary.  

As long as you remain in office, the City will continue to use the property, but you are concerned that this arrangement will pose a conflict of interest.  The city attorney has proposed the solution of putting the money received from the City into an interest bearing trust account not to be invaded until 30 days after leaving office.

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests.  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted a standard eight-step analysis for deciding whether an official has a disqualifying conflict of interest.  (Reg. 18700 (b)(1) - (8).) 

Steps One and Two:  Are you a “public official?”  Are you making, participating in making, or influencing a governmental decision?  

As a council member for the City of Sutter Creek, you are a public official who, when making a decision in your official capacity, is making a governmental decision under the Act.  (Sections 82041, 82048; Regs. 18701, 18702.) 

Step Three:  What are your economic interests?
 The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  The economic interests that might give rise to a conflict of interest are set forth in section 87103 and further defined in Regulations 18703-18703.5.  Although you have correctly concluded that, if you receive rent payments of $500 or more from the City, you will have an economic interest in the City as a source of income (Reg. 18703.3), we offer the following as further economic interests that may be applicable to you:

Real Property:  “Interest in real property” is defined as “any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more.”  (Section 82033.)  We will assume for purposes of this letter that you have, or expect to have, an ownership interest worth $2,000 or more in the parking lot.  For purposes of section 87103, an “indirect” interest in real property includes a pro rata share of real property owned by a trust in which the official has a 10 percent interest or greater (Sections 82034, 87103; Reg. 18234(a)); however, since in your letter you say the trust is in the process of being dissolved and, in a previous letter to you we gave advice regarding your interest in a family trust that owned a city-leased parking lot (Sullivan Advice Letter, No. A-01-006), we will not pursue this line of inquiry further.

Personal Financial Effects:  A public official always has an economic interest in her personal finances, which are defined to include the official’s expenses, income, liabilities, or assets, as well as those of her immediate family.  (Section 87103 and Reg. 18703.5.)  Thus, if you were to make any decision that affected the amount of rent paid to you, this could pose a conflict of interest under the “personal financial effect” rule. 

Step Four:  Are Your Economic Interests Directly or Indirectly Involved?
The next step is to determine whether your economic interests will be involved directly or indirectly in the decision.  (Reg. 18700(b)(4).)  Because an actual governmental decision is required in order to analyze this question, we can only provide general information on how the process works.

The City as a Source of Income:  A “person”
 is directly involved in a decision before an official's agency when that person, either directly or by an agent: 

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Reg. 18704.1(a).)  

There may be some decisions in which the City will be directly involved and others in which the involvement will be indirect.

The Parking Lot as an Interest in Real Property:  Real property in which a public official has an economic interest is directly involved in a governmental decision if:  

1) that real property is the subject of a governmental decision enumerated in Regulation 18704.2 (a)(1)-(a)(5), or 2) any part of the public official's real property is located within 500 feet of the real property which is the subject of the governmental decision.  

(Reg. 18704.2(a).) 

Your Personal Finances:  A public official’s personal finances are deemed to be directly involved whenever a public official makes a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.  (Reg. 18704.5.) 

Steps Five and Six: - Materiality and Foreseeability
Once you identify your relevant economic interests, you must evaluate whether it is reasonably foreseeable that a decision will have a material financial effect on any of those economic interests by ascertaining the applicable materiality standard 

(Regs. 18700(b)(5), 18705 – 18705.5) and then determining whether it is reasonably foreseeable that the standard will be met.  (Regs. 18700(b)(6) and 18706.)

The City as Source of Income:  The City’s status as a “source of income” to you presents, no doubt, the most immediate possibility of conflict of interest.  Regulation 18705.3 provides that a financial effect on a qualifying source of income is deemed to be material and thus disqualifying when the source of income is “directly involved” in a governmental decision made by a public official.  If, however, the City is indirectly involved in a decision, you will use the materiality thresholds for persons who are sources of income found at Regulation 18705.3(b)(2) (copy enclosed). 

The Parking Lot as an Interest in Real Property:  For real property directly involved in a decision, Regulation 18705.2 provides that the financial effect of the decision on the real property is presumed to be material (Reg. 18705.2(a)(1)) whereas indirectly involved property (meaning it is neither the subject of a governmental decision nor located within 500 feet of the real property which is the subject of the governmental decision) is presumed not to be materially affected.  (Reg. 18705.2(b).)  Both presumptions may be rebutted.

Personal Finances:  A financial effect on a public official's personal finances is material if it is at least $250 in any 12-month period.  (Reg. 18705.5(a).)

You have asked whether placing the income derived from the rental property in a trust would avoid conflicts of interest.  Section 82030 and Regulation 18234 provide that the "[i]ncome of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater."
  Thus, placing income to you from the City in a trust will not remove the City as a source of income to you if you own an interest of 10-percent or more in the trust.  

Steps 7 and 8:  The “Public Generally” Exception and Legally Required Participation
Under the “public generally” exception, an official with a conflict of interest may still participate in a decision if the financial effect of the decision on the official’s economic interest is indistinguishable from the effect on the public generally.  (Section 87103; Reg. 18707(a).)  In this analysis of the “public generally” exception as it applies to your situation, we will concentrate on the very real issues of your potentially disqualifying income from the City and ownership of the parking lot rather than applying the rule to the more speculative interests of personal financial effects.

Regulation 18707.1 sets out specific standards for this exception by providing in pertinent part: 

“(1)  Significant Segment. The governmental decision will affect a ‘significant segment’ of the public generally if any of the following are affected as set forth below:

¶…¶ 

“(B) Real Property. For decisions that affect a public official's real property interest, the decision also affects:

(i) Ten percent or more of all property owners or all homeowners in the jurisdiction of the official's agency or the district the official represents; or

�  Government Code sections 81000�91014.  All statutory references are to the Government Code unless otherwise indicated.  Commission regulations appear at 2 California Code of Regulations, sections 18009�18997.   All references to regulations are to Title 2, Division 6 of the California Code of Regulations. 


	


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Reg. 18329(c)(3), copy enclosed.)


�  The term “person” is defined in section 82047 as “an individual, proprietorship, firm, partnership, joint venture, syndicate, business trust, company, corporation, limited liability company, association, committee, and any other organization or group of persons acting in concert.”





�  An effect is considered “reasonably foreseeable” if the effect is “substantially likely.”  (Reg. 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.





�  Interests held in a blind trust are not disqualifying.  (Reg. 18235.)  However, the creation of a blind trust will not immediately remedy existing conflicts of interest since original assets and any income generated from those assets will continue to be disqualifying until they are disposed of by the trustee.  (Dean Advice Letter, No. A-88-425 and Biddle Advice Letter, No. A-88-403, copies enclosed.) 





