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March 20, 2002

George Luna, Councilman

City of Atascadero

Post Office Box 806

Atascadero, CA 93423

Re:
Your Request for Advice


Our File No.   A-02-064

Dear Mr. Luna:


This letter is in response to your request for advice under the provisions of the Political Reform Act (the “Act”).
  Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A).)  The Commission does not act as a finder of fact when it renders advice.  This advice is based upon the facts as provided in your request letter.  This advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed. In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code § 83114.

FACTS


In our Luna Advice Letter, A-02-018, we provided you advice regarding a potential conflict of interest based upon your status as a member of the Atascadero City Council (“City Council”) and your anticipation that a lawsuit would be filed against the City of Atascadero (“City”) and several other defendants, including the Atascadero Historical Society (“Historical Society”) and your spouse, individually.
  Your anticipation of this suit was based upon a claim naming these and other persons as defendants, which was filed with, and subsequently rejected by, the City.

In this regard, Creekside Parcel Associates, a partnership consisting of James M. Harrison and Kenneth B. Fryer (“Creekside”), filed a claim against the City for damages to a bowling alley which is owned and operated by Creekside.  The claim alleged that the damages to the bowling alley are due to the erosion of a creek bank situated on lands owned by the Atascadero Unified School District and leased by the Historical Society.  This erosion is claimed to arise from the negligent actions, failures to act, and maintenance of a public nuisance at this location by the holders and occupiers of the property, as well as upstream actions and failures to act by the California State Department of Transportation.  This claim named as it defendants a number of entities, including the Historical Society and, in their individual capacity, its directors (including your spouse).

We advised that you had a disqualifying conflict of interest requiring you to recuse yourself from any future hearings of the City Council convened to discuss this claim, or any future litigation arising from this claim.  Our advice was predicating on a determination that governmental decisions by the City Council concerning the claim, or litigation spawned by the claim, could reasonably be foreseen as having a material financial effect upon your economic interest in your personal finances.  (Regulation 18703.5.)  We reached this determination based upon our conclusion that the claim could affect the financial liability your spouse might face as a named defendant in the future lawsuit.


You indicate that the facts have changed since your initial request. The claim has been rejected by the City and now Creekside has filed suit.  Unlike the claim, the suit does not name your spouse as a defendant.  You state, however, that the suit names among its defendants, DOES 1 through 100.  You also state that the Historical Society has, since our former advice letter, signed an agreement by which it will indemnify your spouse should she be named as a defendant in this suit.  You have supplied us with a copy of the pleading under which the suit commenced and also with a copy of the indemnification agreement.

DISCUSSION

Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)).  Your request for reconsideration focuses only on step 6: Is it reasonably foreseeable that the governmental decision will result in one or more of the materiality standards being met? (Regulation 18706.)  Thus, we will only discuss this step.

A financial effect need not be certain to be considered reasonably foreseeable, but be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Creekside’s pleading does not explicitly name your spouse as a party.  Moreover, there now exists an indemnification agreement under which your spouse would be insulated from the financial effect of being named as a defendant in this lawsuit, should the pleading be amended to include her.


Based on these new facts, it does not appear substantially likely that City Council decisions on the lawsuit will have a material financial effect upon your spouse, and thereby upon your economic interest in your personal finances.  We conclude that a disqualifying conflict of interest under the Act is not present and you may participate in City Council decisions regarding this lawsuit.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  Kenneth L. Glick




       Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.   As used here “section” refers to a section of the Act and “regulation” refers to a section or subdivision of the Commission’s regulations. 	


� In this regard, your spouse is a member of the Board of Directors of the Atascadero Historical Society.   





