





April 18, 2002

John R. Selvage

1910 McClaskey Lane

Eureka, CA 95503

Re:
Your Request for Informal Assistance


Our File No.   I-02-065

Dear Mr. Selvage:


This letter is in response to your request for informal assistance regarding the provisions of the Political Reform Act (the “Act”).
  Formal written advice is the application of law to a given set of facts provided by the requestor and has the purpose of conferring immunity on the requestor.  (§ 83114; Reg. 18329(b)(7).)  Because your request does not refer to specific persons or specific prospective events, we provide informal assistance.  Informal assistance does not confer immunity under § 83114. (Reg. 18329(c).)

QUESTION


Do you have a disqualifying conflict of interest in a consulting firm you co-founded, or in any of its current or future clients?

CONCLUSION


Each decision will have to be considered on a case-by-case basis, following the steps of the conflict-of-interest analysis outlined below and applying the standards appropriate to each specific decision.  Because there is no specific decision currently pending, we are unable to provide specific guidance.  We are able, however, to identify the economic interests that will be relevant to the analysis in the future and have provided guidance to identify the appropriate standards.  

FACTS


On September 30, 2001, you were appointed by Governor Gray Davis to a seat on the North Coast Regional Water Quality Control Board (“Regional Board”).  You are a registered professional engineer and co-founded a consulting firm of engineers and geologists, Selvage, Heber & Nelson Consulting Engineers & Geologists, Inc.  (“SHN”) in February of 1979.  In August of 1999, you sold your entire interest (shares of stock) in SHN.  At the time of the sale, you owned about 40% of the outstanding shares in the business.  The sale was conducted on a contract sale basis, meaning that you are being paid in installments for your shares (principal and interest), which are being held by a third party until the amount due is paid in full.  The amount due on the sale is a fixed price, and does not change with the varying profits or losses of the business, or with any changes in stock value that may have occurred since the sale or may incur in the future.  You do have reversionary interest in the stock, should the company default on the contract (the stock is security for the sale).  


You officially retired from SHN on July 1, 2001, but continue to serve on the board of directors, for which service you are paid on an hourly basis.  You meet quarterly, and your compensation annually totals about $2,500 per year in this capacity.  You have a “401K” that included contributions by SHN at the time of your employment, but those contributions ceased upon your retirement.  You also occasionally do work for the company, on a contract basis on specific consulting projects. 


Some of SHN's clients come before the Regional Board in its regulatory and permitting capacity.  

ANALYSIS

The Act's conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001.)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
  

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official's economic interests.  (§ 87103; Reg. 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Reg. 18700(b)(1)-(8).)  The steps of this analysis are outlined below.
Step One: Are you a “public official”?

The Act's conflict-of-interest provisions apply only to “public officials.”

(§§ 87100 and 87103; Reg. 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency….”  (§ 82048.)  As an appointed member on the North Coast Regional Water Quality Control Board, you are a “public official,” and therefore subject to the Act's conflict-of-interest rules.

Step Two: Are you making, participating in making, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her
position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  


A conflict of interest can arise under the Act's conflict-of-interest analysis only if a public official makes, participates in making, or influences a governmental decision. 

You have not identified a specific decision and we are therefore unable to assess whether you will be “making,” “participating in making” or “influencing” a decision, but we assume that, as a member on the North Coast Regional Water Quality Control Board, you will “make,” “participate in making” or “influence” decisions relating to the board's regulatory and permitting processes. You must analyze whether you will have a conflict of interest decision by decision.  Therefore, we have included information on the remaining steps of the conflict-of-interest analysis to be applied with respect to your economic interests.
Step Three: What are your “economic interests”?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official's economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).


Applying these rules, we may identify several economic interests which may be implicated in your duties as a member of the water control board.
  


First, you have an economic interest in your firm, SHN, by virtue of the $2,500 annual compensation for your position on the board - a source of income to you.  

(§ 87103, subd.(c).)  SHN also is an economic interest of yours by virtue of your position as a director of the company.  (§ 87103, subd.(d).)  Also, you have an economic interest in SHN by virtue of the payments received by you for the stock purchase.  

(§ 87103, subd. (c).)  


Your reversionary interest in the firm's stock has an important consequence. The 

question in your case is whether, in using the stock as security for the sale of it, you still have an investment interest as a result of the reversionary interest in the stock.  We conclude you do.
  


Section 82034 of the Act defines an “investment” to mean “any financial interest in or security issued by a business entity, including…stock.”  By retaining a reversionary interest in the stock, whereby the stock will revert to your ownership should the buyer default on the payments, you have retained a “financial interest” in the stock.  Under your facts, the interest in the stock is inseparable from an interest in the company and therefore, we conclude that you continue to have an a financial interest (investment) in SHN.  Accordingly, assuming this interest is worth $2,000 or more, you also have an economic interest in SHN.  (§ 87103, subd. (a).)  Finally, you have an economic interest in the clients of SHN and will continue to do so until you no longer have an ownership interest in SHN equal to or in excess of 10%.
  This is because when an official has a 10 percent investment interest or more in a business entity, such as SHN, the official also has an economic interest in the clients of the business as sources of income.  (§ 82030, subd. (a), Acker Advice Letter, No. A-01-055.) 


Finally, you will have an economic interest in any entity in the future who becomes a source of income to you by virtue of your work for the company or business itself or by virtue of the business or individual becoming a client of SHN.  (§ 87103, subd. (c); Reg. 18703.3.)

Step Four: Are your economic interests directly or indirectly involved in the decision?


A source of income is directly involved in a governmental decision if it:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

 
“(2) Is a named party in, or is the subject of, the proceeding concerning the 

decision before the official or the official's agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Reg. 18704.1(a).)


As can be seen above, whether a source of income, such as SHN or the firm's clients, is directly or indirectly involved depends on the particular circumstances of each decision.  While you have not posed a particular situation to consider, we can say generally, that where a client of the firm is an applicant before your board for a permit or other proceeding, the client (an economic interest of yours) will be directly involved in the proceedings.  

� Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  	


�  Section 87100 specifically provides:  “No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.” 


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or dependent child, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (§ 87103.)   


�  Your request for advice indicates an assumption on your part that a conflict may arise by virtue of work you may or may not have performed on behalf of certain clients.  As can be seen from the rules cited above, the Act does not look at the particular clients of your firm for whom you worked.  Rather, it is sufficient that the clients were clients of the firm itself.  


� We note the analogous situation of real property used as security in a transaction.  We have stated, for instance, that an interest in real property includes a deed of trust held on property as security on a note if the fair market value of this property interest is $1,000 or more. (§ 82033; Milich Advice Letter, A-00-136; de Vall Advice Letter, No. A-93-429; Phillips Advice Letter, No. I-90-340.)  Note that the $1,000 interest is now $2,000 due to legislative amendment.    





�  We note that it is possible, depending on the terms of the contract for the sale of the stock, that your reversionary interest may be reduced proportionately as you are paid for the stock.  In other words, your interest in the stock near the conclusion of the sale contract might be reduced to below 10% of the stock in the company by virtue of payments made by the buyer.  If this is so, you may wish to write for further guidance on this issue when the situation becomes apparent.  





