





July 10, 2002

David R. Hunt

Hunt & Associates

Attorneys and Counselors of Law

738 Higuera Street, Suite H

San Luis Obispo, CA 93401

Re:
Your Request for Advice


Our File No.   A-02-073

Dear Mr. Hunt:


This letter is in response to your request for advice on behalf of Pismo Beach Mayor Rudolph R. Natoli, Councilmember Joseph Crescione, and Councilmember William Rabenaldt regarding their duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS

1. May Mayor Natoli participate in the city council’s consideration of the adoption of the Downtown Specific Plan (“Plan”) where the council member owns real property within the designated area of the Plan, which he leases to tenants who are sources of income to him?

2. May Councilmember Crescione participate in the city council’s consideration of the adoption of the Plan where he owns a vacant lot located within the designated area of the Plan?

3. May Councilmember Rabenaldt participate in the city council’s consideration of the adoption of the Plan where he owns a beach cycle rental business within the designated area of the Plan?


CONCLUSIONS

1-3. No, Mayor Natoli, Councilmember Crescione, and Councilmember Rabenaldt each have a conflict of interest and may not participate in the vote on the Plan unless the “public generally” or “legally required participation” exceptions apply.

FACTS

Downtown Specific Plan


A specific plan is a local policy document authorized by the laws of the State of California.  Such plans are intended to be detailed statements of policies and standards to guide the future development of a specific area of a city in a manner that implements the citywide general plan.  The Downtown Specific Plan encompasses the area bounded on the northeast by Highway 101, on the south by the Pacific Ocean, on the southwest by Pismo Creek, and on the east by Dolliver/Harloe Streets.  The Downtown Specific Plan has not yet been adopted by the city council.  After its adoption, this specific plan is the policy document that controls future development and change in the downtown area of the City of Pismo Beach.  State law requires that many decisions by the city on individual “projects” must be consistent with the specific plan, including zoning changes, subdivision maps, public works projects, use permits, architectural review permits, and others.

Mayor Rudolph R. Natoli



Mayor Rudolph R. Natoli’s Statement of Economic Interests indicates that he has an ownership interest in real property located at 750 Price Street, which is located in downtown Pismo Beach and within the boundaries of the designated area of the Downtown Specific Plan.  The fair market value of the real property is between $100,000 and $1,000,000.  The Mayor rents or leases the real property, which has a tenant who is a source of income to him in an amount of between $10,001 and $100,000 per 12-month period of time.


Councilmember Benito Joseph Crescione

Councilmember Benito Joseph Crescione’s Statement of Economic Interests indicates that he has an ownership interest in real property (vacant lot) located at Addie Street and Cypress Street.  The vacant lot is located in downtown Pismo Beach and within the boundaries of the designated area of the Downtown Specific Plan.  Councilmember Crescione estimates that the fair market value of the real property is over $100,000.  He receives no income from use of the lot.



Councilmember William Rabenaldt

Councilmember William Rabenaldt’s Statement of Economic Interests indicates that he has an ownership interest in a beach cycle rental business located at 150 Hinds Avenue.  The beach cycle rental business is located in downtown Pismo Beach and within the boundaries of the designated area of the Downtown Specific Plan.  The business is a sole proprietorship, and has a fair market value of over $100,000.  The business has been a source of income for the council member in an amount of over $100,000 per 12-month period of time.

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests.  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted a standard eight-step analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700 (b)(1) - (8).) 

Steps One and Two: Is the individual a “public official” and is the public official making, participating in making, or influencing a governmental decision?

As the mayor or a council member for the City of Pismo Beach, all three individuals are public officials.  (Sections 82041, 82048; regulation 18701.)  All three are asking if they each may vote on the Plan that is before the city council, and voting is one of the enumerated actions that qualify a public official as “making a governmental decision.”  (Regulation 18702.1(a)(1).)

Step Three: Do the public officials have economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests. There are six kinds of such economic interests: 

1. A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); 

2. A public official has an economic interest in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

3. A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

4. A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

5. A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4); 

6. A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is known as the “personal financial effects” rule (section 87103, regulation 18703.5). 

Mayor Rudolph R. Natoli

Real Property.  “Interest in real property” is defined as “any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more.”  (Section 82033.)  Mayor Natoli has an ownership interest worth $2,000 or more in the real property.
 

Sources of Income.  The official has an economic interest in anyone, whether an individual or an organization, from whom the official has received (or by whom the official has been promised) $500 or more in income within the 12 months prior to the decision.  (Section 87103(c).)  Since Mayor Natoli rents or leases his real property and receives between $10,001 and $100,000 per 12-month period, the renter is a source of income to him.

Councilmember Benito Joseph Crescione

Real Property.  Councilmember Crescione has an ownership interest worth $2,000 or more in the vacant lot.

Councilmember William Rabenaldt

Business Interests.  An official has an economic interest in a business entity in which the official, the official’s spouse, or the official’s dependent children or anyone acting on the official’s behalf has invested $2,000 or more, or in which the official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(a) & (d).)  Sole ownership of the beach cycle rental business qualifies the business as a business interest for Councilmember Rabenaldt.

Sources of Income.  The beach cycle rental business produces over $100,000 of income for Councilmember Rabenaldt per 12-month period, so the business is a source of income for him.


Real Property.  As noted above, “interest in real property” is defined as: 

... “any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more.” (Section 82033.) 

Regulation 18233 specifies that “[t]he terms ‘interest in real property’ and ‘leasehold interest’ as used in Government Code Section 82033 shall not include the interest of a tenant in a periodic tenancy of one month or less.”  For purposes of the remainder of this analysis, we will assume that Councilmember Rabenaldt has a lease longer than month-to-month for the property where his business is located.
  Thus, Councilmember Rabenaldt will have an “interest in real property” on the basis of his leasehold interest.  Therefore, he has an economic interest in this property for purposes of the Act’s conflict-of-interest rules.

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?

The next step is to determine whether the economic interests will be involved directly or indirectly in the decision.  (Regulation 18700(b)(4).)  The general standards are as follows:

Real Property.  When a public official has an economic interest in real property, it is directly involved in a governmental decision if it “is the subject of the governmental decision, or if any part of that real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision.”  (Regulation 18704.2(a)(1); Cosgrove Advice Letter, No. I-92-536.)
  If the real property is not directly involved, then it is determined to be indirectly involved.

Business Entity/Source of Income. A person, including a business entity or source of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 

  “(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

   (2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Regulation 18704.1(a).) 

Under the Commission’s regulations, business entities and sources of income which are not directly involved under the rules stated above are considered indirectly involved for purposes of choosing the materiality standard. (Regulation 18704.1(b).)

Mayor Rudolph R. Natoli

Real Property. You indicated in your letter that Mayor Natoli’s property is within the boundaries of the Specific Plan.  Therefore, it is directly involved.

Source of Income.  Mayor Natoli’s tenant is indirectly involved in a decision related to the Plan.

Councilmember Benito Joseph Crescione

Real Property.  You indicated in your letter that Councilmember Crescione’s vacant lot is within the boundaries of the Plan.  Therefore, it is directly involved.

Councilmember William Rabenaldt

Real Property.  You have stated that the beach cycle shop is located on property within the Plan area.  Since Councilmember Rabenaldt has a lease agreement for this property, the property will be directly involved in a decision related to the Plan.  

Business Entity/Source of Income.  Councilmember Rabenaldt’s beach cycle shop business is indirectly involved in a decision related to the Plan, so the applicable materiality standard is regulation 18705.1(c).

Steps Five and Six: Will the financial effect of the decision on the official’s economic interest be materiality and reasonably foreseeable?

Once you identify your relevant economic interests, you must evaluate whether it is reasonably foreseeable that a decision will have a material financial effect on any of those economic interests by ascertaining the applicable materiality standard (regulations 18700(b)(5), 18705 - 18705.5) and then determining whether it is reasonably foreseeable that the standard will be met.  (Regulations 18700(b)(6), 18706.)  An effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required, but the effect must be more than a mere possibility.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; Harper Advice Letter, No. A-96-298.)
Real Property (not leaseholds).  The materiality standard for real property directly involved in a governmental decision is in regulation 18705.2(a):  

“Real property, other than leaseholds.  The financial effect of a governmental decision on the real property is presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”  

Therefore, the decision is presumed to have a material financial effect on Mayor Natoli’s real property and Councilmember Crescione’s vacant lot.

Real Property (leaseholds).  With regard to real property which is directly involved in a decision and in which an official holds a leasehold interest, the financial effect of a governmental decision on the property is presumed to be material.  (Regulation 18705.2(a)(2).)  

“This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any effect on any of the following: 

(A) The termination date of the lease; 

   
(B) The amount of rent paid by the lessee for the leased real property, either positively or negatively; 

   
(C) The value of the lessee’s right to sublease the real property, either positively or negatively; 

   
(D) The legally allowable use or the current use of the real property by the lessee; or 

   
(E) The use or enjoyment of the leased real property by the lessee.”  (Regulation 18705.2(a)(2).)

Consequently, since Councilmember Rabenaldt has a lease for the property, the financial effect of a decision on the Plan is presumed material.  Since we do not have information regarding the effect of the decision on his lease, he will have to apply these guidelines himself to see if the presumption can be rebutted.  Further, with respect to the lease, it is presumed that it is reasonably foreseeable that the property will experience a material financial effect as a result of a decision regarding the Plan because the property is within the Plan area.  This could also translate to financial effects on the lease.  (Regulation 18705.2(b)(2).)

Business Entity/Source of Income.  The financial effect of a governmental decision on a small business entity, which is not directly involved in the decision, is material if it is reasonably foreseeable that: 

   “(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or, 

   (B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or, 

   (C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.” (Regulation 18705.1(c)(4).)

Consequently, if, as a result of a decision, Councilmember Rabenaldt’s business will be affected in the amounts described above, then this materiality standard will be met.  This materiality standard also applies for the analysis of Councilmember Rabenaldt’s business as a source of income.

Because we cannot make this necessarily factual determination, Councilmember Rabenaldt, using a reasonable and objective method, must assess whether it is reasonably foreseeable that his business will be materially financially affected according to monetary thresholds identified above.  Mayor Natoli will have to apply these same factors to determine the impact on the leasing of his real property.

Step 7: The “Public Generally” Exception 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  An “indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”  (Section 87103.)


�  Even though Mayor Natoli leases out his property, that does not nullify the fact that he has an interest in real property for conflict-of-interest purposes.


� Note that we have not discussed customers (sources of income) to the council member’s business.  It appears unlikely that the customers will be a source of income of $500 or more to the official,   but if this is the case, the sources of income may also be potentially disqualifying economic interests that must be considered.  We have no facts pertinent to this issue, so we do not analyze the issue herein.  You should request further advice if customers may also be considered sources of income.


� If the term of the lease is not greater than month-to-month, then the lease is not considered an economic interest for conflict-of-interest analysis.


� Regulation 18704.2(a)(1)-(5) enumerates several factors to determine if the real property is the “subject of the governmental decision.”  However, please note that the Commission does not consider this an exclusive list.  In this regard, the Commission will be looking at clarifying amendments to this regulation at its September 5, 2002, meeting to show that the 500 foot test is not limited to the factors listed in regulation 18704.2(a)(1)-(5).


� The effect on personal finances is not considered in this discussion because an effect on real estate or business interests is always considered if present in place of a personal financial effect.  (Regulation 18705.5(a).)





