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May 1, 2002

Ronald West

1700 Van Damme Drive

Davis, CA 95616

Re:
Your Request for Informal Assistance


Our File No.  I-02-077

Dear Mr. West:


This letter is in response to your request for assistance regarding the post-governmental employment provisions of the Political Reform Act (the "Act").
  Since your request asks for general guidance, we are treating it as a request for informal assistance.
  This letter should not be construed as advice on any conduct that may have already taken place.  In addition, our response is based on the facts presented.  The Commission does not act as a finder of fact in its advice-giving capacity (In re Oglesby (1975) 1 FPPC Ops. 71), and our advice is applicable only to the extent that facts provided to us are correct and that all of the material facts have been provided.  Please note that other laws outside the jurisdiction of the Act, such as Government Code section 1090, might also apply to you.

QUESTIONS

1. Are you subject to the "switching sides" or "revolving door" provisions of the Act, and if so, when do the restrictions expire?  

2. Can you represent DKS Associates (DKS) in any way in the pursuit of contracting opportunities with the California Department of Transportation (Caltrans)?

CONCLUSIONS


1. & 2.  As to your former employment with the City of Oakland, a local governmental agency, the post-governmental employment provisions of the Act do not apply to you.
  As to your employment with Caltrans, the one-year post-employment restriction of the Act does not prohibit you from representing your current employer (DKS) before Caltrans, unless you held a position with Caltrans that should have been listed as a designated employee position in the conflict of interest code for Caltrans.  If the one-year ban applies to you, the one-year ban will expire on May 2, 2003.  

In addition, the permanent ban restriction of the Act will prohibit you from advising or representing any person before your former state agency, for compensation, in any judicial or other proceeding (including a contract) in which you participated while in state service.  The permanent ban is ongoing and applies throughout the duration of any contract proceeding in which you participated as a state employee.  However, this only applies if you were a former state administrative official.

FACTS


You were employed by the Metropolitan Transportation Commission for the City of Oakland from May 1986 to November 2000.  You currently work for Caltrans District 5 in San Luis Obispo where you are employed as an associate transportation planner doing work in travel modeling and forecasting.  Your last work day with Caltrans was March 28, 2002; however, you are using leave time until your last day of employment with Caltrans, which is May 2, 2002.


Beginning April 15, 2002, you commenced employment with DKS, a transportation planning consulting firm, in the Sacramento office.  It is your understanding that DKS may wish to bid on on-call consulting contracts with various Caltrans Districts around the state (particularly District 4 – the San Francisco Bay Area and District 3 – the Sacramento region).  

You state that you have never filed a statement of economic interests with the state and that you have no need to file such a statement.

ANALYSIS


The Act has three main post-governmental employment restrictions on individuals who have recently left state service:

· A "one-year ban" prohibiting a state employee from communicating with his or her former agency to influence the agency's administrative or legislative action  (Section 87406); 

· A "permanent ban" barring a state employee from "switching sides" in any specific proceeding between two parties that the employee worked on while in state service   (Sections 87400-87405); and 

· Restrictions on a state employee who is negotiating prospective employment.  (Section 87407.)    

As you have already commenced your employment with DKS Associates on April 15, 2002, we are not addressing the restriction contained in section 87407.  We only address the one-year and permanent ban provisions of the Act.

I.  The One-Year Ban.


Section 87406(d)(1) states in pertinent part:

"No designated employee of a state administrative agency, any officer, employee, or consultant of a state administrative agency who holds a position which entails the making, or participation in the making, of decisions which may foreseeably have a material effect on any financial interest, and no member of a state administrative agency, for a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action,
 or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property." 


Under this section, the one-year ban is not limited to designated employees.  The one-year ban
 applies to two kinds of former state employees;  (1) those employees who held a position that was listed as a designated employee position in their former agency's conflict of interest code; and (2) those employees who held a position that was not listed as a designated employee position in their former agency's conflict of interest code, but nevertheless made or participated in the making of governmental decisions that had a reasonably foreseeable material effect on any financial interest.  (Regulation 18746.1, copy enclosed.)


Section 87302 requires agencies to enumerate positions which involve the making or participating in the making of decisions which may foreseeably have a material financial interest for each such position.  You have stated that you have never filed a statement of economic interests with the state and that you are not required to do so.  However, you have not provided sufficient facts to determine whether your position as an associate transportation planner was designated or should have been designated in the conflict of interest code for Caltrans.  If Caltrans made a determination that your position should not be included in its conflict of interest code, pursuant to the requirements of Section 87302, the one-year ban does not apply to you.  If, however, you held a position at Caltrans that entailed the making or participation in the making of governmental decisions
 and that position should have been listed in the conflict of interest code for Caltrans, the one-year ban applies to you.  (Section 87406(d)(1); Regulation 18746.1(a)(2); Unterreiner Advice Letter, No. I-98-299.)

II.  The Permanent Ban.
The second post-employment restriction on public officials is a permanent prohibition on influencing any judicial or other proceeding in which the official participated while in state service.  (Sections 87401 and 87402.)  In other words, a public official may never "switch sides" in a proceeding after leaving state service.
 

Sections 87401 and 87402 provide:

"No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:

(a) The State of California is a party or has a direct and substantial interest. 

(b) The proceeding is one in which the former state administrative official participated."  (Section 87401.)


"No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401."  (Section 87402.)

By the terms of these sections, the permanent ban only applies to former state administrative officials.  Section 87400(b) defines a "state administrative official" as a "member, officer, employee or consultant of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi-judicial or other proceeding
 in other than a purely clerical, secretarial or ministerial capacity."

Therefore, if in your capacity as a transportation planner with Caltrans, you participated in proceedings covered by the permanent ban, then once you left state service, you may not, for compensation, represent any person or entity, other than the State of California (see above) before Caltrans regarding any decisions in which you participated while you were a Caltrans employee.  An official is considered to have "participated" in a proceeding if he or she took part in the proceeding "personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information…."  (Section 87400(d).)  


For further guidance, we have enclosed a fact sheet regarding the post-governmental employment provisions of the Act.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Kelly L. Winsor


Legal Analyst, Legal Division
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�   Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations. All statutory references are to the Government Code unless otherwise indicated. 	





�   Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed.)





�   For advice regarding Government Code section 1090, please consult the Attorney General's office.


�   Please consult with the City of Oakland to ascertain if the city has a local ordinance regarding revolving door provisions for former employees.


�   “Influencing legislative or administrative action” includes influencing “by any means, including but not limited to the provision or use of information, statistics, or analyses.”  (Section 82032.)  “Administrative action” is defined in section 82002 as “the proposal, drafting, development, consideration, amendment, enactment, or defeat by any state agency of any rule, regulation, or other action in any ratemaking proceeding or any quasi-legislative proceeding….”  Section 82037 defines “legislative action” as “the drafting, introduction, consideration, modification, enactment or defeat of any bill, resolution, amendment, report, nomination or other matter by the Legislature or by either house or any committee, subcommittee, joint or select committee thereof, or by a member or employee of the Legislature acting in his official capacity.  'Legislative action' also means the action of the Governor in approving or vetoing any bill.”  





�   The one-year period commenced when you were no longer under an employment agreement, and no longer receiving compensation, including compensation for "unused vacation time" from your former agency.  (Reg. 18746.1(b)(1); Weil Advice Letter, No. A-97-247; Negrete Advice Letter, No. A-99-177.)  You have stated that you are using leave time since March 28, 2002 and that you will leave state service on May 2, 2002.  Therefore, the one-year period will commence on May 3, 2002 and end on May 2, 2003.





�   A state employee "makes a governmental decision" when, acting within the scope of his or her authority, he or she votes on a matter, appoints a person, commits the agency to a course of action, enters into any contractual agreement on behalf of the agency, or determines not to act, unless the determination is made due to a conflict of interest. (Regulation 18702.1, copy enclosed.)  A state employee "participates in making a governmental decision" when he or she negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; advises or makes recommendations to the decisionmaker, either directly or without significant intervening substantive review; conducts research, makes an investigation, or prepares or presents any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the employee and the purpose of which is to influence the decision.  (Regulation 18702.2, copy enclosed.)


�   Sections 87401 and 87402 do not restrict an ex-employee's ability to participate in new proceedings, though these new proceedings may be subject to the prohibitions of the one-year ban discussed above.   (Leslie Advice Letter, No. I-89-649.)





�  Section 87400(c) defines "judicial, quasi-judicial or other proceeding" to include: 


"…any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code."





