





May 1, 2002

Kathryn E. Donovan

Pillsbury Winthrop

400 Capitol Mall, Suite 1700

Sacramento, CA 95814-4419

Re:
Your Request for Advice


Our File No.   A-02-078

Dear Ms. Donovan:


This letter is in response to your request for advice on behalf of State Treasurer Philip Angelides regarding the blind trust provisions of the Political Reform Act (the “Act”).

QUESTIONS

1.
May a certified public accountant (“CPA”) who is already known and employed by Mr. Angelides with an interest in a blind trust, but who is not related by family or marriage to him, qualify as a “disinterested party” for purposes of regulation 18235?

2.
After the initial funding of the blind trust, may additional assets be placed in the trust in the future?

3.
May Mr. Angelides prescribe in the trust instrument certain categories of assets to which the trustee would be limited in investing the assets of the trust, with the trustee given complete discretion within the parameters of the various categories?

4.
May Mr. and Mrs. Angelides communicate with the trustee from time to time, but at least annually, concerning their general instruction as to the ranges for allocation of trust assets among the categories of investments listed in Question 3?

5.
May Mr. and Mrs. Angelides include in the trust instrument provisions concerning voluntary resignation of the trustee and replacement of the trustee with another disinterested party, as specified in regulation 18235?

6.
May the trust instrument include a provision regarding the trustee’s ability to engage one or more professional investment advisors, if she deems it prudent to do so, as permitted by Probate Code section 16052?

7.
May the trust instrument include a provision concerning the distribution of trust income and principal, and the trustee’s duty to account to Mr. and Mrs. Angelides, including the duty to, on a quarterly basis, disclose the net income, net capital gains or losses of the trust, and to provide information concerning the date of disposition of any original reportable trust assets, so that Mr. Angelides can include that information on his Statement of Economic Interests?

CONCLUSIONS


1.
Yes.  Since the CPA would have no beneficial interest in the trust, and she is not a prohibited family member, as set forth in regulation 18235, a previously-existing professional relationship with the filer will not disqualify the CPA from being appointed trustee of a blind trust under regulation 18235.


2.
There is nothing in regulation 18235 to preclude the deposit of new assets into the trust portfolio after the initial funding of the trust.  The new assets would simply be treated the same way the original assets were, i.e. the filer must report them and take any necessary disqualification actions until notified by the trustee that they have been disposed of and replaced. 


3.
No.  Regulation 18235 provides that the trustee is to have complete discretion in managing the trust.  If the filer prescribes the categories of assets in which the trustee may invest, it would infringe on the trustee’s discretion, and would begin to erode the separation between the trustee and the public official that is critical to the concept of the blind trust as a vehicle for removing obstacles to investments by public officials.


4.
No.  For the same reasons as set forth in the answer to Question 3, to allow the filer to dictate the allocation of investment concentrations among categories of investments would remove the trustee’s discretion, which is contrary to the intent of regulation 18235.


5.
Yes.  Provisions for the voluntary resignation of the trustee and the replacement of the trustee with someone who fulfills the requirements of regulation 18235(b) are permissible.


6.
Yes.  The engagement of investment advisors would be within the trustee’s discretion in managing the trust, and such a provision would be acceptable.


7.
Yes.  The trust instrument must include a provision requiring the trustee to report the date of disposition of any original reportable trust assets, so that Mr. Angelides can include the information on his Statement of Economic Interests.  Provisions regarding distribution of trust income and principal, and the trustee’s duty to account to Mr. and Mrs. Angelides regarding the health of the trust are not precluded by regulation 18235, but must be within the parameters set forth in regulation 18235(b)(4).

ANALYSIS


You are requesting formal written advice, pursuant to Government Code section 83114(b), on behalf of State Treasurer Philip Angelides.  Mr. Angelides and his wife, Julanne Angelides, are considering establishing a blind trust, as authorized by regulation 18235.  Regulation 18235 permits a public official to establish a blind trust and perform his or her official duties without worry about conflicts of interest with respect to the assets in the trust portfolio, as long as the official complies with certain requirements. While considering whether to establish a blind trust, Mr. and Mrs. Angelides have raised the following questions about the requirements of regulation 18235. 

Question 1. Appointment of Trustee:  May a certified public accountant who is already known and employed by a filer with an interest in a blind trust, but who is not related by family or marriage to the filer, qualify as a “disinterested party” for purposes of regulation 18235?

Facts:  Regulation 18235 requires the trustee of the blind trust to be a “disinterested party” other than specified family members of the official’s family.  

Mr. and Mrs. Angelides are considering appointing as trustee the certified public accountant (CPA) who currently performs, for compensation, the accounting and bookkeeping services for Mr. and Mrs. Angelides with respect to personal and business matters. The CPA is not related by family or marriage to Mr. or Mrs. Angelides. She would not be a beneficiary of the trust, although she would receive reasonable compensation for her services (Draft Paragraph 6.6).


Analysis:  Regulation 18235(b) provides:

“A blind trust must comply with the following conditions:

“(1)  the trustee must be a disinterested party other than the filer’s spouse, child, parent, grandparent, grandchild, brother, sister, parent-in-law, brother-in-law, sister-in-law, aunt, uncle or first cousin or the spouse of any such person.”


As you state in your letter, since the Angelides’s current CPA would have no beneficial interest in the trust and is not a prohibited family member, as set forth in the regulation, she qualifies as a “disinterested party” for purposes of regulation 18235 and may be appointed as the trustee of the Angelides’s blind trust.  (Diaz Advice Letter, Nos. A-89-425 and A-89-437.)  Her previously existing professional relationship with the Angelideses would not disqualify her from this role.

Question 2. Additions to the Blind Trust Portfolio:  After the initial funding of the blind trust, may additional assets be placed in the trust in the future?


Facts:  Initially, Mr. and Mrs. Angelides intend to fund the trust with assets that are not considered economic interests under the Act.  The Act does not regulate the method of funding the trust where it is not funded by assets considered economic interests under the Act.  You ask whether later acquired assets that are considered economic interests may be added to the blind trust in order to avoid disclosure and disqualification obligations under the Act. 


Analysis:  Regulation 18235 does not prohibit additions to the trust portfolio.  Pursuant to regulation 18235(a):

“Notwithstanding the provisions of 2 Cal. Adm. Code Section 18234(c), a filer who has a direct, indirect or beneficial interest in a blind trust which meets the standards set forth in subsection (b) is not required to disclose the pro rata share of the trust’s interests in real property or investments, or income deriving from any such interests or investments, if those investments are acquired by the trustee after the trust complies with subsection (b).

“However, nothing in this section relieves the filer from his or her obligation (1) to disclose the pro rata share of the trust’s interests in real property or investments, or income deriving from any such interests or investments, if the interests or investments were originally transferred into the trust, and (2) to disqualify himself or herself from participating in decisions which may have a foreseeable and material effect on financial interests which are reportable under this regulation.”


Although this subdivision refers to the original transfer of assets into the portfolio of the blind trust, it does not limit this initial transfer to any specific period of time.  Rather, it treats as “original” those assets of which the maker has knowledge.  As long as the filer continues to disclose the pro rata share of the trust’s interests in real property or investments that would be reportable under regulation 18235, and to disqualify himself or herself from participating in decisions in which he or she has a conflict of interest arising from those assets, the purposes of the regulation would be furthered by allowing additions to the trust portfolio.  Otherwise, the only option for an official wishing to use the blind trust device on a continual basis would be to establish a new blind trust each time he or she wished to deposit new assets into the trust portfolio over time.  This is impractical and serves no purpose that cannot be served just as well by simply allowing additions to be made to existing blind trust portfolios.

Question 3.  Assets Included in the Blind Trust Portfolio:  May Mr. Angelides prescribe in the trust instrument certain categories of assets to which the trustee would be limited in investing the assets of the trust, with the trustee given complete discretion within the parameters of the various categories?

Facts:  As a general rule, trustees are bound by the “prudent investor” standard, as set forth in the California Uniform Investor Act, Probate Code sections 16045‑16054, which will apply to this trust (Draft Paragraph 6.10). In addition, Mr. and Mrs. Angelides wish to include a provision that investment would be permitted in the following five broad categories of assets, with the trustee given complete discretion within these parameters:

• Domestic public equities (e.g., stock in U. S. publicly‑held companies)

• International public equities (e.g., stock in foreign publicly‑held companies)

• Private fixed income instruments (e.g., corporate bonds)

• Domestic public fixed income instruments (e.g., government bonds)

• Cash and cash equivalents (e.g., money market accounts)

Analysis:  As you note in your letter, there are no Commission staff advice letters or Commission opinions to provide guidance on this issue.  However, regulation 18235 was created as an exception to the general rules related to the reporting of trust assets, to afford public officials a vehicle by which to take advantage of various investment opportunities without running afoul of the Act’s conflict of interest provisions.  It is a fundamental canon of statutory construction that exceptions are to be construed strictly and narrowly.  Ticket Track California, Inc. v. Department of Motor Vehicles, 2002 WL 725211, 3 (Cal. App. 3d Dist., April 25, 2002).  

With respect to communications between the filer and the trustee, regulation 18235(b) provides:

“A blind trust must comply with the following conditions:

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Please note that this letter only pertains to assets liquidated through the trust.  If the official should sell an asset outside the blind trust, other disqualifying economic interests may be created, such as source of income.





