June 26, 2002
Thomas F. Nixon, City Attorney

Woodruff, Spradlin & Smart

701 South Parker Street, Suite 8000

Orange, CA 92868-4760

Re:
Your Request for Advice


Our File No. A-02-081

Dear Mr. Nixon:


This letter is in response to your request for advice on behalf of Councilmember Scott P. Brady regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that this advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code § 83114.) 

QUESTIONS

1.     Does Councilmember Brady have a conflict of interest disqualifying him from making or participating in the making of decisions on the Placentia City Council (“City Council”) or Placentia Redevelopment Agency (“Agency”) concerning:

(a)  The purchase of a real estate parcel to add to the redevelopment area when that parcel is located more than 500 feet from real property comprising an economic interest to Mr. Brady (the “Carpe Diem property”);

(b)  The sale of a redevelopment area parcel which is located within 500 feet of the Carpe Diem property; and

(c)  The improvement of a commercial lot within the redevelopment area that is located approximately 650 feet from the Carpe Diem property?
2.      If Mr. Brady is disqualified from a decision affecting his economic interests, is he also disqualified generally from all decisions affecting the redevelopment area?

CONCLUSIONS

1.(a)(b)Yes.  Mr. Brady has a disqualifying conflict of interest prohibiting his involvement in City Council or Agency decisions concerning the addition or removal of real property to the redevelopment area.  Mr. Brady has an interest in real property that is located within 500 feet of the redevelopment area (the Carpe Diem property) and it is presumed that this interest will be materially financially affected by these decisions.

1.(c)
No.  City Council or Agency decisions to improve the commercial parcel within the redevelopment area affect only that specific parcel, which is located more than 500 feet from the boundaries of the Carpe Diem property.  In these circumstances, there is a presumption that decisions concerning the Agency’s commercial property will not have a material financial effect on the Carpe Diem property.  (Regulation 18705.2(b)(1).) 

2.   
Yes.  It is presumed that decisions of the character set forth in regulation 18704.2(a)(4) will have a material financial effect on Mr. Brady’s economic interest in the Carpe Diem property.  However, if a decision affects only a specific parcel within the redevelopment area, a material financial effect will be presumed only if the parcel is located within 500 feet of the Carpe Diem property.  

FACTS


Mr. Brady is an elected member of the City Council who also sits on the Agency board.  In his private capacity, Mr. Brady is a licensed real estate broker owning and operating a real estate office, Tri-City Realty (“Tri-City”) doing business in the City of Placentia.  Tri-City is a closely held corporation under Subchapter S of the Internal Revenue Code, in which Mr. Brady owns 85 percent.  Real estate agents operating from the Tri-City office have signed California Association of Realtors standard form agreements identifying themselves as independent contractors.  Each real estate agent pays Tri-City a monthly flat fee of $350.  In turn, the agents retain 100 percent of the commissions earned in their real estate transactions.  Although Mr. Brady has renounced any interests in the commissions earned by these agents’ in real estate transactions, he nevertheless earns commissions for those transactions in which he directly participates.  There are no facts indicating whether he is directly participating in any real estate transactions at present.

Mr. Brady is also a 33 percent owner of Carpe Diem Development, LLC, (“Carpe Diem”) a limited liability corporation formed to own and develop real estate.  At present, Carpe Diem owns a single property.  This property is located within 500 feet of one portion of the redevelopment area.  The value of Mr. Brady’s investment in this property, through Carpe Diem, is $50,000. 


The City Council serves as the board of directors of the Agency.  Within the next several months, the Agency anticipates selling a property located within the redevelopment area.  This property is located within 500 feet of the Carpe Diem property.  In addition, the Agency will soon be involved in improving a commercial property that it owns in conjunction with other parties.  This property is located within the redevelopment area and is approximately 650 feet from the Carpe Diem property.  The Agency also contemplates purchasing a property located immediately adjacent to the existing boundaries of the city’s redevelopment area and more than 500 feet from the Carpe Diem property.  

ANALYSIS

Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.   

1. & 2.   Is Mr. Brady a public official making, participating in making, or influencing a governmental decision?


The conflict-of-interest prohibition applies only to public officials.  As an elected member of the City Council, Mr. Brady is a public official.  (Section 82048; regulation 18701(a).)  As a council member, unless disqualified under the conflict-of-interest provisions of the Act, Mr. Brady will make, participate in making, and influence governmental decisions, including the votes regarding the purchase or sale of property and related decisions.  (Section 87100; regulations 18702.1 – 18702.3.)

3.     What are Mr. Brady’s economic interests?

The economic interests that might give rise to a conflict of interest are defined in regulations 18703-18703.5.  The specific economic interests
 that may apply to Mr. Brady are:  


Business Entity -- A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or of which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  


Real Property -- A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);
 and


Sources of Income -- A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision at issue.  (Section 87103(c); regulation 18703.3).  Income, for this purpose, includes a pro rata share of the income of any business entity or trust in which the individual (or his or her spouse) owns directly, indirectly, or beneficially, a 10 percent or greater interest.  (Section 82030(a).)

Business Entity/Real Property: The value of Mr. Brady’s interest in Carpe Diem exceeds the $2,000 threshold amount since he contributed approximately $50,000 to Carpe Diem for its investment in a real estate parcel.  Thus, Carpe Diem is a business entity that is an economic interest to Mr. Brady.  You indicate that Mr. Brady has a 33 percent ownership interest in Carpe Diem.  Under section 87103, an official having a 10 percent or greater ownership interest in a business entity is considered to have an indirect investment interest in real property owned by the business entity, if the value of his pro rata interest in the property meets or exceeds $2,000.  Consequently, Mr. Brady has also an economic interest in the Carpe Diem property.  

Business Entity/Sources of Income: We do not know the value of Mr. Brady’s investment interest in Tri-City.  However, as an 85 percent owner of that business and the real estate broker under whose license business is conducted, Mr. Brady holds a position of management in Tri-City.  For that reason, Tri-City is a business entity that is an economic interest to Mr. Brady.  In addition, since his ownership interest is greater than 10 percent, sources of income to Tri-City are also economic interests to Mr. Brady, if Mr. Brady’s pro rata share is $500 or more.  Under the facts provided, this means that the real estate agents in the Tri-City offices are sources of income to Mr. Brady and number among his economic interests.



4.   Will these economic interests be directly or indirectly involved in the decision?  
Business Entities/Source of Income: A business entity or source of income in which a public official has an economic interest is directly involved in a governmental decision if it initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of the proceeding concerning the decision before the official or the official's agency.  (Regulation 18704.1(a)(1)-(a)(2).)  A business entity or source of income is the subject of a proceeding concerning the decision before the agency if the decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the business entity or source of income.  (Subdivision 18704.1(a)(2).)  If the business entity or source of income is not directly involved, then it is deemed to be indirectly involved in the governmental decision.  (Regulation 18704.1(b).) 

Real Property: Real property in which a public official has an economic interest is directly involved in a governmental decision if that real property is either the subject of the governmental decision or located within 500 feet of the boundaries of the real property that is the subject of the governmental decision.  (Regulation 18704.2(a).)  If the real property in which a public official has an economic interest is not directly involved, then it is deemed to be indirectly involved in the governmental decision.  (Regulation 18704.2(b)(2).)  Real property may be the subject of a governmental decision if the property is located within the existing or proposed boundaries of a redevelopment area and: 

“The governmental decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions . . . .”
(Regulation 18704.2(a)(4).)

When the governmental decision only affects a clearly defined, specific and isolated site, such as a specific building on a large tract of land, the Commission interprets the regulations to allow the distance to be measured from that clearly defined and specifically affected portion.  (Ball Advice Letter, A-01-279; Krauel Advice Letter, No. I-92-118.)  When a decision or series of decisions affects the entire property or when the decision affecting the isolated site is inextricably linked to the entire property, the distance is measured from the boundary of the entire property.  (Nord Advice Letter, No. A-82-038.) 

Presumably, neither Carpe Diem, Tri-City, nor agents from the Tri-City office are named parties in, or the initiator or subject of, the proceedings in which these decisions will be made.  If these are the facts, they are deemed to be indirectly involved in these decisions.

Decisions 1(a) & 1(b): Property Added to and Subtracted from the

Redevelopment Area
Agency decisions regarding the acquisition of property adjacent to the redevelopment area and the sale of property within the redevelopment area are decisions to add to, or subtract property from, the redevelopment area as a whole.  Under our regulations and given the nature of these decisions, the distance between the Carpe Diem property and property that is the subject of the Agency proceeding, is measured from the boundary of the redevelopment area as a whole.  Since Carpe Diem owns property that is located within 500 feet of the redevelopment area, it is presumed to be directly involved in such decisions. 

Decision 1(c): Property Improved Within the Redevelopment Area

Decisions on improvements to the commercial lot located within the redevelopment area do not fall within the list of decisions under which property is considered to be the subject of a proceeding.  (Regulation 18704.2(a)(4).)  Consequently, the relevant distance for the purpose of determining whether an economic interest is directly or indirectly involved, is the distance between the single property which is owned by Carpe Diem and the boundaries of this commercial lot, rather than the boundaries of the redevelopment area as a whole.  Since we are told this distance is greater than 500 feet, the Carpe Diem property is deemed to be indirectly involved in decisions concerning this commercial lot. 

5. & 6.  Will there be a reasonably foreseeable material financial effect on Mr. Brady’s economic interests?

A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material .  (Regulation 18700(a).)  An effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.) 

Decisions 1(a) & 1(b): Property Added to and Subtracted from the

Redevelopment Area
Real Property: For the directly-involved Carpe Diem real property, regulation 18705.2(a)(1) presumes  that the financial effect of the decision on the real property will be material, absent an affirmative showing that there will be no financial effect on the property. Consequently, Mr. Brady has a conflict of interest disqualifying him from Agency or City Council decisions regarding the sale or purchase of redevelopment area property, including property immediately adjacent to the existing redevelopment area boundaries. 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�   In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regulation 18703.5.)  


� An indirect investment or interest in real property means, among other things, any real property owned by a business entity in which the official owns directly, indirectly, or beneficially a 10 percent interest or greater.  (Section 87103.) 


�   You state that only one agent from that office presently represents an owner selling property to the Agency.  As discussed below, Mr. Brady has a conflict of interest disqualifying him from Agency or City Council decisions regarding the sale or purchase of redevelopment area property, based on the proximity of the Carpe Diem property to the redevelopment area.  It is unnecessary, therefore, to consider whether this agent’s potential involvement in the sale of property to the Agency would also give rise to a disqualifying conflict of interest with regard to these same transactions.   





