





July 16, 2002

Diane L. Dillon

Post Office Box 126

St. Helena, CA 94574-0126

Re:
Your Request for Informal Assistance.


Our File No.   I-02-082

Dear Ms. Dillon:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  We are providing you with informal assistance
 since you are a candidate for an office subject to provisions of the Act.

QUESTIONS

1.  What relationship may you maintain with your law firm and still effectively eliminate any source of income or other economic interest for you in the firm?

2.  What relationship may you maintain with your law firm and eliminate any source of income in the firm’s clients?

3.  When have you received income attributed to you from your law firm’s clients?

4.  Will your rental of office space on a month-to-month basis from the law firm create an economic interest for you? 

5.  Could a conflict of interest arise if a partner or employee of the law firm represents a client before the board?

6.  Could you eliminate your economic interest(s) in your husband’s business through a separate property agreement? 

7.  Can you reduce your real property interests by exchanging equal interests in real property with your husband and then entering into a separate property agreement with him? 

CONCLUSIONS

1.  As a public official, you would have an economic interest in your firm as a source of income to you if you receive $500 or more within 12 months preceding the time a relevant decision is made.  Additionally, you would have an economic interest in the firm if you are a director, officer, partner, trustee, or employee of firm.  If you meet this criteria at the time a relevant decision is being made, you would be unable to eliminate your economic interest in the firm.

2.  Because you have an interest of approximately14% in your law firm, 14% of the income received by the firm from each client will be attributed to you.  You would have an economic interest in a particular client if the 14% income attributed to you from the client aggregates to $500 or more during the relevant 12 month time period.  As with the law firm, you must evaluate whether you have received income from a particular client during the 12 month time frame prior to the time the relevant decision is to be made; relinquishing your partnership interest alone will not eliminate an economic interest in a client.

3.  Because your income includes a pro rata share of any income of the firm, you will have “received” income from a client upon your law firm’s receipt of the income.

4.  Because the terms “interest in real property” and “leasehold interest” do not include the interest of a tenant in a periodic tenancy of one month or less, you would not have a real property interest in office space which you rented on a month to month basis, provided that you do not receive a discount and are paying the fair market rental value for the office space.

5.  We are unable to answer this question without more information relating to a specific governmental decision.  However, please be aware that you will have a conflict of interest in a governmental decision if the decision will have a material financial effect on a client in whom you have an economic interest or another economic interest of yours, including your law firm.  (See enclosed document, “Can I Vote?  Conflict-of-Interest Overview.”)

6.  Since the definition of “investment” includes an ownership interest owned by a public official or his or her immediate family (i.e., your husband and dependent children), you could not eliminate your economic (investment) interest in the business entity owned by your husband through a separate property agreement if you or he has invested $2,000 or more in this business entity.  
7. You may not eliminate your interest in real property held by your husband after exchanging equal interests and entering into a separate property agreement since the definition of “interest in real property” includes an ownership interest owned by your immediate family.

FACTS


You are a candidate for the Napa County Board of Supervisors.  You are also a partner in Coombs and Dunlap, LLP, a law firm with offices in the cities of Napa and St. Helena.  You have a one-seventh (14%) interest in the limited liability partnership.  Your firm serves a broad range of clients in the Napa Valley including parties appearing before the board of supervisors.  The firm also serves as the contract city attorney for the City of St. Helena and the Town of Yountville.  


You seek advice regarding the following:

a)  Office Buildings:  You and five of the law partners own two office buildings in downtown Napa.  This property is held as a tenancy in common.

b)  Personal residence:  You own your personal residence located in Napa County.

c)  Triplex:  You own a triplex located in Napa County.

d)  Recreational property:  You and four others own recreational property located in Lake Tahoe.

e)  Real Estate Business:  Your husband is the sole owner of his real estate broker business.


The law firm rents its two Napa offices from the tenancy in common, made up of you and five of the law partners. Your law firm has a five-year lease for its current office space with two renewables of five years each.

The firm leases its St. Helena office space.  All of your real property interests exceed $2,000 or involve a lease of over one-month in duration.  Additionally, you and your husband hold real property interests as community property.  All of these real property interests are worth over $2,000.  

You specifically would like to know whether taking a leave of absence from your firm or severing all ties with the law partnership would eliminate any potential economic interests you may have in the firm or its clients.

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.
  (Regulation 18700(b)(1)-(8).)  Based on the facts you have provided, you are not yet a public official.
  Your questions concern the identification of your economic interests, step three of the conflict-of-interest analysis.  Therefore, we provide you general guidance.

What are your economic interests? 
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Only formal written advice confers the immunity provided under section 83114(b) and regulation 18329(b)(7).  Informal assistance does not provide immunity.  (Regulation 18329(c)(3), copy enclosed.)


�  This analysis is summarized in the Commission document entitled, “Can I Vote?  Conflict-of-Interest Overview” (enclosed).


�  You state that your firm contracts with the City of St. Helena and the Town of Yountville for city attorney services.  Please note if you, pursuant to a contract with the City of St. Helena or the Town of Yountville,  engage in the actions specified in regulation 18701(a)(2), you may currently be a “public official” for purposes of the Act.  We have enclosed a copy of this regulation for your future reference.


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.





