





June 13, 2002

Alfred G. Vazquez

Lassen Municipal Utility District

560 Glenn Drive

Susanville, CA 96130-3623

Re:
Your Request for Advice


Our File No.   A-02-086

Dear Mr. Vazquez:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that the Commission does not provide advice relating to past conduct.  (Regulation 18329(b)(8)(A).)  Therefore, any conclusions contained herein apply only to prospective actions.

QUESTIONS

1.  Do you have a conflict of interest in a decision to pay a monthly agency bill from Citizens Communications, a business entity in which you own stock?

2.  Do you have a conflict of interest in a decision involving U.S. Bancorp, a business entity in which you own stock?

CONCLUSIONS

1.  No.  Based on the facts you have provided, it is not reasonably foreseeable that your economic interests will be materially affected by the decision.

2.  Without information regarding a specific decision involving U.S. Bancorp, we are unable to conduct a complete conflict-of-interest analysis regarding this economic interest of yours.  However, we have provided you with general assistance on this question for future reference.

FACTS


Based on your correspondence and phone conversations with Commission staff counsel, you were elected to the board (Ward 4) of the Lassen Municipal Utility District (“LMUD”) on March 5, 2002.  You own common stock in two corporations, Citizens Communications and U.S. Bancorp, which have financial dealings with LMUD.  You own under $10,000 of stock in Citizens Communications and under $25,000 of stock in U.S. Bancorp.


Citizens Communications is the telephone provider for LMUD and has been prior to your attaining the board position.  As a board member, along with other board members at your regularly scheduled meetings, you must vote to pay monthly bills which include payment to Citizens Communications.  


U.S. Bank has a branch office in town which has been doing business with LMUD prior to your election as a board member, and LMUD has over one million dollars deposited in this U.S. Bancorp branch office.


Both business entities are listed on the New York Stock Exchange.  You do not receive a stock dividend from Citizens Communications, but U.S. Bancorp pays an annual dividend of $0.78 per share.  This dividend equates to approximately 1.3% of your total annual income, excluding your spouse’s income.

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the questions discussed below.

1.  Are you a “public official” for purposes of the Act?
As a board member of the Lassen Municipal Utility District, you are a “member, officer, employee or consultant of a state or local government agency” and, therefore, are subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

2.  Are you making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  

The conflict-of-interest provisions of the Act apply to those actions of a public official which constitute making, participating in making, or influencing a governmental decision.  (Section 87100.)  Not all actions of a public official fall under that characterization.  Regulation 18702.4 identifies a number of actions, including those which are solely ministerial, that are exceptions.  A ministerial action is one in which a public official exercises no discretion (Hahn Advice Letter, No. I-91-037), whereas an action which commits an agency to a course of conduct, enters into a contract on behalf of the agency, or votes on an agency matter, falls within that characterization.  (Regulation 18702.1(a).)  We have previously advised that if a public official votes to pay a bill, he or she is making a governmental decision since this action is an exercise of a public official’s discretion.  (Jeffries Advice Letter, No. A-99-032; Hill Advice Letter, No. A-97-465.)  Consequently, you will “make a governmental decision” if you vote to pay monthly bills, including those to Citizens Communications.  Additionally, if you engage in any of the actions detailed above with regard to this decision, you will be “participating in making” or “influencing” a governmental decision.  

You have not provided information regarding a particular decision involving U.S. Bank.  

3.  What are your economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

Because you have an investment of $2,000 or more in Citizens Communications, you have an economic interest in this business.  For the same reason, you have an economic interest in U.S. Bancorp.  You also have an economic interest in U.S. Bancorp as a source of income to you, assuming that you have received income in the form of dividends
 of $500 or more within 12 months prior to the time a relevant decision is made.  Therefore, if U.S. Bancorp is also a source of income to you, you would have two types of economic interests in this business entity.

You have specifically asked about the economic interests described above.  For purposes of this letter, we assume that you have no other economic interests relevant to your inquiry.  

4.  Are your economic interests directly or indirectly involved in the governmental decision?
A person, including a business entity, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:





¶…¶

  “(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

  (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a).)

If a business entity is not directly involved in a governmental decision, materiality standards for an indirectly involved business entity apply.  (Regulation 18704.1(b).)  Because the decision is to pay Citizens Communications, this business entity is directly involved in this decision.  

Since you have not provided information regarding a particular decision involving U.S. Bancorp, we are unable to conduct a complete conflict-of-interest analysis in order to render formal advice pertaining to this economic interest.  As such, we can offer you only general assistance with regard to U.S. Bancorp.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  





�  These questions are based on the Act’s conflict-of-interest guidelines provided at Regulation 18700(b).  The Commission document, “Can I Vote?  Conflicts of Interest Overview” explains the steps of this analysis and is enclosed for your information.


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.


�  “Income” includes any dividend paid to you.  (Section 82030.)





�  This fact is important in determining whether, at step five of the conflict-of-interest analysis, an exception to the materiality standard provided by regulation 18705.1(b)(2) is applicable.





�  Only formal written advice confers the immunity provided under section 83114(b) and regulation 18329(b)(7).  General or informal assistance does not provide immunity.  (Regulation 18329(c)(3).)








