




May 20, 2002

Sampson P. Bowers

912 College Avenue

St. Helena, CA 94574-1300

Re:
Your Request for Advice


Our File No. A-02-089

Dear Mr. Bowers:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact; this advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code § 83114.)

QUESTIONS

1.     Based on the proximity of your residence to the Napa River, do you, a member of the St. Helena City Council, have a conflict of interest disqualifying you from voting on alternate proposals to control flooding from the Napa River?

2.     Based upon your private employment assisting homeowners in Vineyard Valley, which is located in the Napa River flood zone, do you have a conflict of interest disqualifying you from voting on alternate proposals to control flooding from the Napa River?

CONCLUSIONS

1. You do not have a conflict of interest based on the proximity of your residence to the Napa River and are not disqualified on that basis from voting on alternate proposals to control flooding from the Napa River. 

2.     You do not have a conflict of interest based on your private employment assisting Vineyard Valley homeowners; in any event,  the “public generally” exception applies.  You are not disqualified from voting on alternate proposals to control flooding from the Napa River.   

FACTS


Measure A was passed by the voters of Napa County to raise money by means of an additional ¼ percent sales tax to develop and construct suitable flood control measures throughout the Napa Valley.  Each city along the Napa Valley will accumulate its share of the sales taxes levied within its city limits and use those funds to address its particular flood control problems.  You estimate that the City of St. Helena’s (“St. Helena” or “City”) share of these monies will be in excess of $20,000,000 over the next ten years.


You indicate that in St. Helena there are several areas which have been victimized by flooding in past years.  These areas include Hunts Grove and Vineyard Valley.  You further indicate that in light of the flooding which occurred in 1986 and 1995, and with passage of Measure A, St. Helena decided to use Measure A funds to protect residents of Vineyard Valley, Hunts Grove, and the City’s private farms and residences located within the Federal Emergency Management Agency’s (“FEMA”) Napa Valley flood zone (“flood zone”).  The City Engineer estimates slightly over 1,000 of the City’s population of 6,008 reside within the flood zone.


According to your letter, there are three alternate solutions being prepared for formal environmental review.  Two of those solutions involve relocating homes now located in Vineyard Valley.  You expect that the City Council, with the benefit of further community input, will have enough information by the end of this year to choose an appropriate flood control plan from among the alternates studied.  As a member of the City Council, you will be expected to vote upon this question.


Your letter indicates that you currently live in an apartment unit located in a low income complex, Stonebridge Apartments.  Although your particular unit is approximately 600 feet from the Napa River, there are portions of the Stonebridge Apartments complex that are within 500 feet of the Napa River.  The Stonebridge Apartments complex is located within the flood zone.  

You occupy your apartment unit pursuant to a written lease which contains no termination date.  The lease provides you with the right to terminate your tenancy upon 30-days written notice.  You have the right to remain as a tenant as long as you remain within income guidelines and the apartment unit is maintained to the standards of the apartment complex. You are audited on a yearly basis to be sure that you continue to qualify under income guidelines and your apartment is inspected quarterly to verify that it meets maintenance standards. 


You write that over the past two years you have assisted homeowners in Vineyard Valley in their home remodeling projects, providing design and other services.  You state that you have earned over $500 in each remodel project.  Neither of the flood control scenarios calling for relocation of Vineyard Valley homes calls for relocation of a home for which you have provided remodel services.  In a telephone call to the Commission’s staff on May 3, 2002, you indicated that over the past 12 months you have undertaken two remodel jobs in Vineyard Valley, completing one and still engaged in the other. 

ANALYSIS
Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes a governmental decision which may have a reasonably foreseeable material financial effect on one or more of his or her economic interests.  (Section 87103.)  

1.     Are you a public official? 

The conflict-of-interest prohibition applies only to public officials. As an elected member of the City of St. Helena City Council, you are a public official.  (Section 82048; regulation 18701(a).) 

2.     Are you making, participating in making, or influencing a governmental decision? 

The conflict-of-interest provisions of the Act apply to a public official’s involvement in governmental decisions, whether as an official making, participating in making, or influencing
  a governmental decision.  A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Reg. 18702.1.)  As shown by your questions, as a council member you will vote on matters and thereby make governmental decisions.  

Regulation 18702.2 defines “participating in making” a governmental decision as occurring when, acting within the authority of his or her position, a public official advises or makes a recommendation to a decisionmaker either directly or without significant intervening substantive review.  This can occur by: (1) conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision, or (2) preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision.  Thus, your involvement in the decisionmaking process includes more than the simple act of voting on a specific matter. It also extends into the communications which lead up to the vote. 

3.  What are your economic interests? 

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests. The economic interests that might give rise to a conflict of interest are defined in regulations 18703-18703.5.  Under the facts provided, the specific economic interests potentially applicable with respect to your questions are addressed below.

A.     Based on the proximity of your residence to the Napa River, do you, a member of the St. Helena City Council, have a conflict of interest disqualifying you from voting on alternate proposals to control flooding from the Napa River?

 
Under the Act, any real property in which a public official has a direct or indirect interest worth $2,000 or more is an economic interest to the official.  (Section 87103(b).) An “interest in real property” includes a leasehold interest in real property within the official’s jurisdiction.  (Section 82033; regulation 18703.2.)  However, the terms “interest in real property” and “leasehold interest” as used in the Act do not include the interest of a tenant in a periodic tenancy of one month or less.  (Regulation 18233.) 

Your facts indicate that you pay rent on a monthly basis under a lease without a specified duration.  Under section 1944 of the Civil Code of the State of California, the hiring of a dwelling house for an unspecified term is presumed to have been made for such length of time as the parties adopt for the estimation of the rent.  Wallace v. Daley (App.3 Dist. 1990) 270 Cal.Rptr. 85, 220 Cal.App.3d 1028.  Since your rent is assessed monthly, under Civil Code section 1944, you are presumed to occupy your apartment unit on a month-to-month tenancy.  As a tenant in a periodic tenancy of one month, you do not have an interest in  real property or leasehold interest, within the meaning of the Act, in your apartment.  Accordingly, you do not have an economic interest in real property for purposes of the conflict-of-interest provisions of the Act.  (Section 87103(b); Curry Advice Letter No. A-02-051.) 


Having concluded that your apartment is not an economic interest within the meaning of the Act, it is unnecessary to discuss the latter steps of our standard analysis (foreseeability, materiality, and the exceptions to the conflict-of-interest rules in regulations 18707, et seq. or in regulation 18708) in order to advise you on your question.  You do not have a conflict of interest, based on your interest in your residence in the Stonebridge Apartments, disqualifying you from voting on alternate proposals to control flooding from the Napa River.  

B.    Based upon your private employment assisting homeowners in Vineyard Valley in their home remodeling projects, do you have a conflict of interest disqualifying you from voting on alternate proposals to control flooding from the Napa River?


Disqualifying “sources of income” are defined under the Act to include persons from whom you receive income aggregating $500 or more over the 12 month period immediately preceding the time when the relevant governmental decision is made.  (Setion 87103(c).)  Income includes income which has not yet been received, but is promised.  (Regulation 18703.3(a).)   In addition, a public official has an economic interest in his or her personal finances and those of his or her immediate family.  A governmental decision will have an effect on this latter economic interest if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing by $250 or more in a 12-month period.  (Regulations 18703.5 and 18705.5.) 

Your letter indicates that you have been providing services in connection with home remodeling in the Vineyard Valley area over the past 24 months.  In a telephone conversation with the Commission’s staff on May 3, 2002, you clarified that over the past 12 months you have completed work and received payment of $500 or more from only one homeowner in Vineyard Valley. You further stated that you are presently working on one other remodel project in Vineyard Valley and that project is anticipated to yield more than $500 in income to you.  

Thus, sources of income to you, for purposes of the conflict-of-interest provisions of the Act, consist of your business,
 the one individual for whom you provided remodel work this past 12 months and, potentially, your current remodel client.(Sections 87103(a), (c), and (d).)This latter client would be a source of income to you at such time as you have either received $500 or more in payment, or have an enforceable promise to receive payment of $500 or more from this client.  (Regulation 18703.3(a).)  

4.     Are your economic interests directly or indirectly involved in the decision?

 In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly or indirectly involved in the governmental decision.  (Regulation 18704(a).)  A person who is a source of income to a public official is directly involved in a governmental decision when that person, either directly or by an agent, initiates or is a named party in the proceeding in which the decision will be made.  (Regulation 18704.1(a)(1).)  

Similarly, a person who is a source of income to a public official is directly involved in a governmental decision if that person is the subject of the proceeding in which the decision will be made.  (Regulation 18704.1(a)(2).)  A person is the subject of a proceeding if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit or other entitlement to, or contract with, that person. (Regulation 18704.2(a)(2).)

You state that the individual resident(s) of Vineyard Valley who retained your services in connection with a prior home remodel project will not be the initiator of, nor a named party in, the City Council proceedings to approve a flood control program for the City, as contemplated under Measure A.  You also indicate that none of the homes to be moved under the current alternatives are owned by past or current clients of yours.  Under these facts, these sources of income will not be directly involved, but indirectly involved, in decisions regarding the flood control plan.

5. & 6.   Will there be a reasonably foreseeable material financial effect on one or more of your economic interests?

Not all governmental decisions by a public official which impact his or her economic interests give rise to a conflict of interest.  It is when the reasonably foreseeable financial impact on his or her economic interests is “material” (or important) that a conflict may arise.  Under regulation 18706, an effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  The determination of foreseeability and materiality is necessarily a factual question.  In this regard, the Commission is not a finder of fact and the analysis in this advice is dependent upon the facts that you supply.

When the source of income to a public official is an individual and that individual will be indirectly involved in the governmental decision, the financial effect will be considered material if it effects the individual’s income, investments, assets or liabilities (other than real property) by $1,000 or more.  (Regulation 18705.3(b)(A).)  

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.   (Regulation 18702.3.)


�   You indicate that your rent increases are limited under your lease to periodic increases tied to increases in a specified economic index.  Therefore, the decision you will make can not cause your rent to increase.    


�   You have provided no facts indicating that your business will be affected.  





