July 1, 2002

Fazle Rab Quadri, District Counsel

Office of District Counsel

Mojave Desert Air Quality Management District

14306 Park Avenue

Victorville, CA 92392

Re:
Your Request for Advice


Our File No. A-02-096

Dear Mr. Quadri:


This letter is in response to your request for advice on behalf of the Mojave Desert Air Quality Management District (“District”) and the individual members of the District Board
 regarding the provisions of the Political Reform Act (the “Act”).
  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact; this advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code 83114.)  The Commission does not offer advice on past conduct.  (Regulation 18329(b)(8)(A).)

QUESTIONS

1.  Do members of the Mojave Desert Air Quality Management District Board (“Board”) who receive campaign contributions from one or more cement companies subject to the Board’s jurisdiction, have a conflict of interest pursuant to section 87100 disqualifying them from voting on amendments to Rule 1161?

2.  Are members of the Board who receive campaign contributions from one or more of these cement companies disqualified under section 84308 of the Act from voting on amendments to Rule 1161?

CONCLUSIONS

1.  Board members receiving campaign contributions from one or more of the cement companies do not, for that reason, have a conflict of interest within the meaning of section 87100 of the Act, disqualifying them from voting on amendments to Rule 1161.  

2.  Board members receiving campaign contributions from one or more of the cement companies are barred under section 84308(c) from voting on amendments to Rule 1161.

FACTS

Mojave Municipal Air Quality District Board
Membership on the Board is governed by Health & Safety Code section 41220.  Pursuant to this section, Board members are appointed from among the elected officials sitting on local city councils or the San Bernardino County Board of Supervisors, with the exception of one member who is appointed from the public-at-large.  At present, there are 14 members appointed to the Board.  You state that two or three of these members, in their capacity as elected officials, have received campaign contributions in excess of $250 annually from one or more of Cemax, Mitsubishi Cement, and TXI Riverside Cement.  These companies are the only companies operating portland cement kilns located within the District and the only three companies subject to Rule 1161.  

Federal/State/Local Regulation of Air Emissions

Regulation of air emissions within the District is a complicated scheme of overlapping Federal, state and local jurisdiction.  Insofar as it pertains to our analysis here, Federal jurisdiction is generally derived from the Federal Clean Air Act and its principle administration is charged to the United States Environmental Protection Agency (“EPA”).  The EPA delegates to the state, in the office of the California Air Resource Board (“CARB”), much of the responsibility to implement the Clean Air Act.  CARB, in turn, retains statewide jurisdiction over emissions from mobile sources, but generally delegates to local municipal air quality districts its Federal and state responsibilities to regulate emissions from stationary and other consumer sources.  

In addition to the authority delegated from CARB, these districts may issue their own regulations, although the regulations must, at a minimum, achieve the standards fixed by the EPA and CARB if they are to be incorporated into California’s Federally-approved State Implementation Plan.
 Failure to adopt any of EPA’s recommended changes to a rule submitted for inclusion in the State Implementation Plan subjects the municipal district to Federal sanctions, including the potential loss of Federal transportation funds.  Thus, although a municipal district has substantive discretion to adopt various rules regarding emissions, as a practical matter that discretion is curbed by CARB and also the Federal pursestring.

All municipal air quality districts in California except for the Mojave and Antelope Districts engage in integrated permitting; that is, a permit issued by the District also discharges the permitting requirements under the Clean Air Act and under state environmental quality statutes.  In the Mojave and Antelope Districts, a “Permit to Operate” can discharge certain state and local compliance obligations, but further permits are necessary to meet Federal compliance obligations under Titles I or V of the Clean Air Act.  

Rule 1161

The District’s numerous rules governing air emissions from stationary emitting sources are of three types.  There are rules of general applicability, rules that are of cross-industry application, and rules tailored to specific industrial applications.  The vast majority of the District’s rules fall into the first two categories.  Rule 1161 is one of the latter type of District rules that is specific to a particular industrial application.  

Rule 1161 has its genesis in the Federal Clean Air Act (42 U.S.C. 7511) which at section 182(f) required the District to submit for EPA approval reasonably available control technology (RACT) rules for all major stationary sources of NOx in ozone nonattainment areas.  There are three major stationary sources of NOx in the “Portland Cement Kilns” source category located in the District’s designated ozone nonattainment area. (Rule 1161, MDAQMD Staff Report 2, dated March 5, 2002.)  In order to address this requirement, the District initially adopted Rule 1161 on June 28, 1995.  The District included an aggregation provision in Rule 1161 allowing a cement company to measure kiln emissions either on a stand-alone basis, or by aggregating from all kilns and averaging.  In addition, Rule 1161 included an emissions exception for emergencies, and for kiln start-up and shut-down periods.

Ultimately, these provisions proved unacceptable to the EPA which, by order published on May 11, 2000, gave only final limited approval to Rule 1161 and required the District to change the aggregation feature and eliminate the blanket exceptions.  The District amended Rule 1161 on October, 22, 2001, to eliminate these blanket exceptions, change the aggregation provision and to adopt NOx emission standards desired by CARB.  CARB forwarded the amended Rule to the EPA, with the understanding that the District would make later changes to the Rule to reflect CARB’s further concerns.  The cement plants were substantial contributors to the shape of these amendments.  Informal comments were actively solicited from the cement plants by the District and these companies’ formal comments were provided as well, through letters filed before and after the public hearing on the amendments.  By order issued on January 2, 2002, EPA provided Direct Final Approval of these amendments.

The presently proposed set of changes to Rule 1161 are the District’s efforts to resolve CARB’s concerns not addressed in the prior proceedings.  Largely, these are matters of definition and technical corrections to the Rule.  For instance, the definition of “normal production level” is modified.  Clarification is also made of the terms “operating,” “modified,” “start-up,” and “shut-down.”  There is also discussion of what is to be considered a properly signed submission so that reports can be submitted electronically.  Technical corrections include updated references to the District’s internal manuals applicable to testing.
  

The single substantive point is the measurement basis for NOx emission levels during start-up and shut-down periods.  While the levels themselves were set in the October 22, 2001, amendments, the manner of measuring these emissions was not defined.  The measurement basis was left open for the District’s later exercise of discretion.  The present amendments to Rule 1161 measure NOx emission levels based on a fuel consumption curve.
         

Rule 1161, particularly with respect to RACT control technologies, reflects the specific kiln types and firing processes employed at each of these three plants.
   On its face Rule 1161 requires that its emission limits and methods of compliance be incorporated into the Permits to Operate issued to each cement kiln.  Consequently, as Rule 1161 changes, those changes are made part of the operating permit without the necessity of a formal amendment to the operating permits.

ANALYSIS

Conflict of Interest


Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700, subdivisions (b)(1)-(8)).  It is not necessary to address all eight of these steps in order to respond to your questions, since only step 3 is at issue.  

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  Among the economic interests that might give rise to a conflict of interest are sources of income, including promised income, which aggregate to $500 or more within 12 months prior to the decision at issue.  (Section 87103(c); regulation 18703.3.)  Similarly, a public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision.  (Section 87103(e); regulation 18703.4.)  However, because the definitions of “income” and “gift” specifically exempt campaign contributions (sections 82030(b)(1) and 82028(b)(4), respectively), a campaign contribution does not give rise to a conflict of interest under Section 87100. 

Section 84308

Section 84308 imposes limitations on an appointed board or commission member’s receipt of contributions when a proceeding involving “a license, permit, or other entitlement for use” is pending before that board or commission.  In addition, section 84308 prescribes disclosure and disqualification requirements when, prior to such a proceeding, a member of an appointed board or commission has received a contribution of more than $250 from a party or participant in the proceeding and the member knows, or has reason to know, that the contributor has a financial interest in the board or commission’s decision.

Since your letter concedes that campaign contributions in excess of $250 over a 12-month period were received by Board members, in order to determine whether these board members are disqualified from voting on the Rule 1161 amendments and have disclosure obligations, we need only answer whether the proceedings to amend Rule 1161 are of the type covered by section 84308.  Section 84308 applies to proceedings involving “a license, permit, or other entitlement for use.”  (Section 84308(c).)  Section 84308(a)(5) states:

“ ‘License, permit, or other entitlement for use’ means all business, professional, trade and land use licenses, permits and all other entitlements for use, including all entitlements for land use, all contracts (other than competitively bid, labor, or personal employment contracts), and all franchises.” 


Under the District’s practice, there is a unique relationship between Rule 1161 and the operating permits issued to the cement plants.  Much of the substantive regulation of the plants is spelled out in the first instance by Rule 1161.  It appears that rulemaking proceedings under Rule 1161, rather than the permit proceedings, are the proceedings in which the obligations of the cement plants with respect to NOx emissions are determined, with particular recognition given in the rulemaking to the exact kiln types installed at the three plants.  Indeed, Staff Report 2 referenced previously, states that the seven long, dry kilns referenced in Rule 1161 and installed at Riverside Cement are believed to be the only ones of their kind still in operation in the United States.  (Id. at 9.)  The permit process largely appears to be an administrative step taken to make the Rule 1161 provisions (the permits also appear to specify conditions found under various other local, state and federal rules and statutes) executable on the cement plants.  Indeed, you state that changes in a cement company’s physical plant or plant processes will necessarily require amendments to the Rule, and not the operating permits, to reflect these changes.  Moreover, in the present case, the cement plant’s permits to operate will not be formally re-opened and require no amendment in order for the proposed amendments to become binding on the plants. 


While not in themselves determinative, the following factors are persuasive and we consider them as further supporting our recognizing Rule 1161 as a “license, permit, or other entitlement for use,” for purposes of section 84308:
 

   (
There is no need to formally reopen and amend the permits to operate in order to 

impose upon the cement kilns the Rule 1161 changes in the methodology to

compute emissions during start-up, shut-down, and in connection with 

aggregation;

   (
Certain changes in a company’s physical plant or plant process will result in

further amendments to Rule 1161 to reflect these changes, rather than in 

amendments to the permits to operate; 

   (
The District has found these amendments to Rule 1161 to be a “project” under 

CEQA (see footnote 4), the definition of which includes activity that involves the

 issuance to a person of a lease, permit, license, certificate, or other entitlement

 for use; 

   (
The District, in its Rule 1161 Staff Report 2, concluded that these amendments to 

�  Members of the District Board on whose behalf this advice is sought are: Pete Dwyer, Robert Leone, Bob Sagona, D.J. Masker, Barbara Riordan, Dennis Nowicki, Paul Luellig, Ted Hartz, D.L. Hansberger, Roy Wilson, Mike Rothschild, Robert Crain, John Mikels and Bill Postmus.    


� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�   See, generally, Environmental Law and Land Use Practice, Manaster & Selmi, Matthew Bender & Co. 


�   Although these Rule 1161 amendments are largely definitional and make technical corrections as well, the District’s  Staff Report 2, characterizes this latest amendment to Rule 1161 as meeting the CEQA definition of  “project” and specifically states that they are not “ministerial” actions.  (Staff Report at 7.)  Under CEQA, a project is defined to include an activity which may cause a reasonably foreseeable indirect physical change in the environment, and which is an activity that involves the issuance to a person of a lease, permit, license, certificate, or other entitlement for use by one or more public agencies.  (Pub. Resources Code section 21065.)   


�  During normal production, emissions are measured according to pounds of NOx emissions per ton of cement clinker.  During start-up and shut-down, the kilns do not produce cement clinkers.  Consequently, an alternate measurement basis was needed.   


�  In a telephone conversation with our staff, you stated that Rule 1161 is so closely tied to these specific facilities and processes, that the Rule would have to be amended should the companies’ kiln types or firing processes change.  


� We note in this regard that the language of the Act is to be read broadly so as to discharge its statutory purpose.  (Section 81003.) 





