





July 19, 2002

John E. Brown

Best, Best & Krieger, LLP

Post Office Box 1028

Riverside, CA 92502-1028

Re:
Your Request for Advice


Our File No.   A-02-103

Dear Mr. Brown:


This letter is in response to your request for advice on behalf of Vice Mayor Jim Conner regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS

1.  May Vice Mayor Conner participate in a decision regarding whether to approve the groundwater management program and which options to take for the management area, which includes the City of San Jacinto?

2.  If the program is approved, may Vice Mayor Conner participate in decisions that will potentially increase water rates, impose assessments for pumping, or result in capital improvements to the city’s water system?

CONCLUSIONS

1.  No.  Vice Mayor Conner has a conflict of interest in and may not participate in this decision.  The “public generally” exception will not apply because one or more of his economic interests will experience a unique financial effect as a result of the decision.

2.  If these decisions are “implementation decisions” (see Discussion), it is possible that Vice Mayor Conner could participate in such decisions irrespective of potential conflicts of interest with the groundwater management project as a whole, so long as the implementation decisions do not independently create a conflict of interest.  In other words, the vice mayor will still need to assess whether the particular implementation decision will have a foreseeable and material financial effect on one or more of his economic interests as described above. 

FACTS


San Jacinto City Councilmember/Vice Mayor Jim Conner owns and operates a nursery located on 12 separate parcels and consisting of 75.91 acres in the County of Riverside adjacent to the boundaries of the City of San Jacinto.  The nursery grows nursery stock for sale.  According to Schedule A-2 of his most recently filed statement of economic interests, Vice Mayor Conner is the president and treasurer of a corporation known as Alta Nursery, Inc.  Vice Mayor Conner also owns the property on which the nursery is located and rents the property to his business.  He has received over ten thousand dollars in gross income from salary and rent from his business as listed in Schedule A-2 of his statement of economic interests.  The nursery overlies a groundwater basin known generally as the Intake Basin, which is supplied by flows from the San Jacinto River, which runs through the San Jacinto Valley.


You have been informed that Vice Mayor Conner has two sources of water for the irrigation of the nursery stock:  (1) wells which pump groundwater from the intake basin, and (2) water purchased from the City of San Jacinto.  In 2000, Vice Mayor Conner reported to the State Water Resources Control Board that he pumped approximately 352 acre-feet.  You understand this was the second year in which water use was reported.  The latest available records from the city indicate that Vice Mayor Conner also purchased 106 acre-feet of water from the City of San Jacinto in 2001.  The city is also a pumper from the intake basin and pumps approximately 2,550 acre-feet per year from the basin.  Thus, about 4% of the water which the city pumps annually is supplied to Vice Mayor Conner for irrigation purposes.


In addition to the City of San Jacinto, three other municipal pumpers also take water from the proposed management area.  These are the Eastern Municipal Water District, the Lake Hemet Municipal Water District, and the City of Hemet.  Negotiations are currently underway to develop a groundwater management program for the upstream groundwater area, including the intake basin, which is supplied by the San Jacinto River.  In addition to Mr. Conner, there are also approximately 30 other farmers who pump from the area for irrigation purposes.  


Studies indicate that the groundwater management area is currently over-drafted by approximately 35% - that is, groundwater pumping exceeds the long-term supply to the intake basin by approximately 35%.  If the groundwater management program now being discussed is eventually approved, it is intended to establish groundwater pumping rights, and to charge assessments for pumping in excess of those rights in amounts sufficient to import supplemental water. 


In developing the groundwater management program, there is a potential conflict between agricultural and municipal pumpers.  Farmers may take the view that they have overlying groundwater rights which are prior and paramount to any rights of the municipal pumpers.  (Los Angeles v. San Fernando, 14 Cal.3d 199; City of Barstow v. Mojave Water Agency, 23 Cal.4th 1224.)  In connection with the negotiations on the groundwater management program, two options have been presented to the agricultural pumpers.  One option would allow the agricultural pumpers, including Vice Mayor Conner, to continue to pump without restriction for beneficial use of their overlying lands.  They would not be permitted, however, to sell their water rights apart from their lands.  The other option being discussed would result in a farmer’s overlying right being quantified, and being made subject to certain assessments, but such water rights could then be marketed for municipal purposes separate and apart from the land.  All municipal pumping would also be subject to assessments.  The City of San Jacinto is expected to be involved in all of these negotiations, including the financial and other relationships between municipal and agricultural pumpers.


You are aware of the “public generally” exception which allows an official to participate in a decision if the decision affects the official’s economic interests in a manner which is indistinguishable from its effect on a significant segment of the public generally.  Some might construe that the public generally exemption would apply because municipal pumping may be subject to assessments which could arguably affect large numbers of residents, property owners and business entities within the city.  You are concerned however, that the degree in which residents, property owners and business entities may be affected by the groundwater management program will vary considerably between different municipal customers.  For example, large purchasers of municipal water would undoubtedly be affected differently than small purchasers of municipal water.  Therefore, it is unclear whether the “public generally” exception would apply to Vice Mayor Conner. 


Finally, Vice Mayor Conner may be called upon to make decisions regarding water rate increases which could impact the cost of his water purchases from the city.  In addition, he may be called upon from time to time to make decisions regarding capital improvements to the city’s water system which could increase available supplies of water or insure more reliable deliveries in the future. 

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under Section 87100 of the Act requires analysis of the following questions:

Step One:  Is Vice Mayor Conner a “public official” for purposes of the Act?
As a city council member and vice mayor of the City of San Jacinto, Mr. Conner is a “member, officer, employee, or consultant of a state or local government agency” and, therefore, is subject to the conflict of interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Step Two:  Is Vice Mayor Conner making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  

Vice Mayor Conner will “make a governmental decision” if he votes on the groundwater management program decision.  Additionally, if he engages in any of the actions detailed above with regard to this decision, he will be “participating in making” or “influencing” a governmental decision. 

Step Three:  What are Vice Mayor Conner’s economic interests — the possible source of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

You have inquired about and provided facts relating to only Vice Mayor Conner’s Riverside County property and nursery business.  For purposes of this letter, we assume that Vice Mayor Conner has no other economic interests relevant to the governmental decision about which you inquire.  

Property


Assuming Vice Mayor Conner has invested $2,000 or more in the property on which the nursery is located, he has an economic interest in this property.
  (Section 87103(b); Regulation 18703.2.)

Nursery Business


Vice Mayor Conner has an economic interest his nursery business provided he has invested $2,000 or more in this business entity.
  Additionally, he has an economic interest in the nursery since he is an officer (president and treasurer) of this business.  (Section 87103(d); Regulation 18703.1(b).)


Finally, Vice Mayor Conner also has an economic interest in his business on the basis of the income he has received from it.  “Income” means:

  “…a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.  Income also includes an outstanding loan.  Income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10‑percent interest or greater.  ‘Income,’ other than a gift, does not include income received from any source outside the jurisdiction and not doing business within the jurisdiction, not planning to do business within the jurisdiction, or not having done business within the jurisdiction during the two years prior to the time any statement or other action is required under this title….”  (Section 82030.)

Please note that pursuant to section 87103(c) and the pro rata “pass through rule” of section 82030, Vice Mayor Conner also has an interest in any person who is a source of income to his business. 
  If income attributed to him in this manner totals $500 or more from a particular person in the 12 months prior to the time the relevant decision is made, he will have an economic interest in that person, a source of income to him.  For purposes of this letter, we do not analyze whether the vice-mayor has a conflict of interest in this decision due to financial effects which would be experienced by a customer or other source of income to the nursery.  However, the vice-mayor should be aware that, for any decision before him, a conflict of interest could arise from an economic interest he has in a source of income to the nursery.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at Regulation 18700(b).  The Commission document, “Can I Vote?  Conflicts of Interest Overview” explains the steps of this analysis and is enclosed for your information.


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.


�  Although the nursery is located adjacent to, but not within, the boundaries of the City of San Jacinto, the nursery is within the jurisdiction of the city since the Act provides that “[r]eal property shall be deemed to be ‘within the jurisdiction’ with respect to a local government agency if the property or any part of it is located within or not more than two miles outside the boundaries of the jurisdiction or within two miles of any land owned or used by the local government agency.”  (Section 82035.)


�  For purposes of this letter, we assume that the nursery does business in the jurisdiction of the City of San Jacinto.


�  You have not indicated that Vice Mayor Conner owns this nursery with other persons.  Therefore, we assume that Vice Mayor Conner retains 100% ownership of this business entity.  





