





June 6, 2002

Gregory V. Moser

Foley Lardner

402 W. Broadway, Suite 2300

San Diego, CA 92101-3542

Re:
Your Request for Informal Assistance


Our File No.   I-02-114

Dear Mr. Moser:

This letter is in response to your request for advice on behalf of Monterey Park City Councilmember Benjamin Frank Venti regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that the Commission does not provide advice relating to past conduct. (Reg. 18329, subd. (b)(8)(A), (c)(4)(A).) Therefore, any conclusions contained herein apply only to prospective actions. We are limiting our advice to informal assistance.

QUESTION

Does the council member have a conflict of interest in decisions concerning a contract for towing with a company existing on a site within 500 feet of his personal residence?

CONCLUSION

According to your facts, the council member will have a conflict of interest if there is any financial effect on the value of his real property.

FACTS


You request written advice on Benjamin Frank Venti, a member of the City Council of Monterey Park as to whether he request reconsideration of a contract awarded to a local towing company by the City of Monterey Park.


On April 17, 2002, the City of Monterey Park (“City”) approved a contract for three years estimated at approximately $165,000 with a Monterey Park towing company to provide the City with towing services.  This is an existing business, and there is no land use permit or entitlement associated with the towing contract.  The towing company does not currently have a contract with the City.  Mr. Venti plans to request reconsideration of the contract based on certain problems he has discovered.


Mr. Venti owns a home that is located approximately 400 feet away from the towing company’s offices, but because of the topography (his house is on a hill), the two are more than a mile apart by car. 


Mr. Venti also owns a 4% interest in and is a member of the loan committee of Golden Security Bank (“Bank”).  The Bank has approximately $100 million in assets and loan originations of over $24 million per year.  Several years ago, the Bank lent $150,000 to a business located on property next door to the towing company’s offices, secured by a second trust deed.  The business located there does not compete with the towing company in any way.


You request advice as to whether Mr. Venti may move for reconsideration of the City’s approval of the towing contract.  

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in § 87100 applies to a given decision, regulation 18700 provides an eight-step analysis.

(1) and (2)   Is the individual a public official and will he be making, participating in making, using or attempting to use his/her official position to influence a government decision? 

Neither of these criteria are at issue in your request.  As a council member, Mr. Venti is a public official.  Further, he wishes to make and participate in his official capacity on the City’s decision regarding the towing contract.

(3) Identify the official’s economic interests.


Under § 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official.  The two identified in your advice request are:

· Real Property:  A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $2,000 or more in fair market value.  (Section 87103(b); Reg. 18703.2.)  We assume that the council member’s interest in his home is worth more than $2,000.  Thus, the council member’s real property is an economic interest as contemplated by the Act.

· Business Entities:   Any business entity in which the public official has a direct or indirect investment worth $2,000 or more
 or where he is a director, officer, partner, trustee, employee, or holds any position of management.  Mr. Venti owns a 4% interest in and is a member of the loan committee of Golden Security Bank.

(4) For each of the public official’s economic interests, determine whether that interest is directly or indirectly involved in the governmental decision which the public official will be making, participating in making, using or attempting to use his/her official position to influence.

Real property is directly involved in a decision if it is the subject of a governmental decision enumerated in regulation 18704.2 (a)(1)-(a)(5), or if any part of the public official’s real property is located within 500 feet of the real property which is the subject of the governmental decision.  (Reg. 18704.2(a).)  Since the council member’s property is within 500 feet of the towing facility that is the subject to the contract, the council member’s property is directly involved in the decision.

With respect to the council member’s interest in the Bank, a business entity is directly involved in a decision as follows:  

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:  


“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 


“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Regulation 18704.1(a).)


Under this definition, the Bank is not directly involved in the decision, therefore, they are indirectly involved.

Steps Five and Six: Will the financial effect of the decision on the official’s economic interest be material and reasonably foreseeable?


After determining a public official’s economic interests, it must be decided whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests. First, the applicable standard of materiality must be found.  Then it must be determined if it is reasonably foreseeable that the effect of the decision will reach this materiality threshold.  Regulation 18706 states:  “[a] material financial effect on an economic interest is reasonably foreseeable ... if it is substantially likely that one or more of the materiality standards [citation] applicable to that economic interest will be met as a result of the governmental decision.”

Real Property:  The materiality standard for real property directly involved in a governmental decision is in regulation 18705.2(a)(1): 

“Real property, other than leaseholds. The financial effect of a governmental decision on the real property is presumed to be material. This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”

Because there is a presumption that financial effects on real property directly involved in a governmental decision are material, a material financial effect is reasonably foreseeable in such decisions. In order to rebut the presumption of materiality, Mr. Venti must be able to prove that there will be no financial effect on his real property interest, not even one-penny, resulting from the decision.  You noted that you are not aware of any special circumstances that make it reasonably foreseeable that the reconsideration of the towing contract would have a material financial effect on his property, due to the topography between his property and the subject property.  You also note that a real property appraiser has confirmed that, because of the locations and uses of the two properties at issue, the award of the contract would have virtually no effect on the value of Mr. Venti’s home.  


However, the Commission cannot make the determination of materiality.  The determination of materiality is necessarily a factual question.  The Commission does not act as a finder of fact in providing advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)  Similarly, we cannot evaluate the sufficiency of an appraisal.  A public official may seek third-party assistance, such as a real estate appraisal, to help decide whether the presumption holds true in his or her situation.  We have advised in the context of indirectly involved real property that an appraisal conducted by a disinterested and otherwise qualified real estate professional, which is based upon an accurate understanding of the underlying facts, and also considers the factors listed in regulation 18705.2(b)(1)(A)-(C), will generally be considered as a good faith effort by a public official to assess the financial effect of a decision on his or her property. (Perkins Advice Letter, No. A-99-024.)

However, a public official may not simply rely on a third-party appraisal without further inquiry into whether the person conducting the appraisal is qualified to do so, whether the appraisal considered the appropriate standards and all of the appropriate factors described in our regulations, and whether the conclusion reached by the appraiser is objectively defensible (e.g., based on a full and accurate assessment of the underlying facts). (O’Harra Advice Letter, A-00-174.)  When these criteria are met, a public official may find that a third-party appraisal provides a reasonable and objective basis for rebutting the presumption that a decision will have a reasonably foreseeable material financial effect upon his or her economic interest in directly-involved real property.


You note that since the towing company is an existing business, and no land use entitlements are involved in the governmental decision, it is not reasonably foreseeable that there will be any change in the Bank’s revenues, expenses, assets or liabilities regardless of whether the towing company receives the contract or not. If this is the case, the council member’s interest in the Bank does not constitute a disqualifying conflict of interest.
 


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace


Assistant General Counsel

Legal Division

� Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (§ 83114.) (Reg. 18329(c)(3), copy enclosed.)�





�   For purposes of Section 87103, “indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”


�   We have not gone on to analyze steps seven and eight (the “public generally” exception and legally required participation, respectively), since these are exceptions to the conflict-of-interest rules and nothing in your facts suggest they apply.  





