




May 20, 2002

David M. Swerdlin

Swerdlin & Associates

31125 Via Cristal

San Juan Capistrano, CA 92675

Re:
Your Request for Advice


Our File No. A-02-119

Dear Mr. Swerdlin:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact; this advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code 

§ 83114.)

QUESTION


Do you, a member of the San Juan Capistrano City Council (“City Council”), have a conflict of interest disqualifying you from voting on the Whispering Hills development project, based on your prior business dealings with Phillip R. Schwartze and his company PRS Group, Inc. (“PRS”), who will appear in the upcoming proceeding before the City Council as a representative of the Whispering Hills project sponsor?

CONCLUSION


Based on the facts you supply, you do not have a disqualifying conflict of interest and may participate in the City Council’s vote on the Whispering Hills development project.  Neither Mr. Schwartze nor PRS are sources of income to you, nor do they otherwise constitute a potentially disqualifying economic interest to you, under the Act. 

FACTS


You are a city council member in San Juan Capistrano, California and have been a council member for seven and one-half years.  For the past six years your business, Swerdlin & Associates, has contracted with a number of clients to provide services as a governmental relations consultant.  In that capacity, you appear as an advocate for your clients before city councils and planning commissions in cities other than San Juan Capistrano.  None of these clients, you write, have undertaken projects in, or have ties to, San Juan Capistrano.


On February 29, 2000, Swerdlin & Associates was retained by Fifth Street Properties, LLC of Los Angeles, California (“FSP”), to provide governmental relations consulting services in connection with the Two Town Center project in the City of Costa Mesa, California. FSP required that you retain the services of a number of additional consulting groups, including Mr. Schwartze/PRS, in connection with public and governmental relations.  You invoiced FSP and received payment on a monthly basis for the services your company performed, and also the services performed by the consultant groups, including Schwartze/PRS.  You, in turn, paid invoices tendered to you by these consultant groups.  Your contracts with FSP and the consultant groups concluded in August of 2001, when the Two Town Center project was approved.


You indicate that neither you nor your company received monies directly or indirectly from Mr. Schwartze or PRS in connection with the Two Town Center or any other project.   However, subsequent to completion of the Two Town Center project, Mr. Schwartze referred your name (along with the names of other consultants) to certain clientele seeking consulting services for projects he could not handle.  You were retained by two of these clients. 


Mr. Schwartze/PRS is now acting as a governmental relations advocate representing Dennis Gage.  Mr. Gage is seeking to develop a 360-acre site in San Juan Capistrano (the “Whispering Hills” project).  A vote is to be taken by the City Council on May 21, 2002, concerning this project.  You request written advice whether you, as a council member, have a conflict of interest disqualifying you from participating in this vote.

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes a governmental decision which may have a reasonably foreseeable material financial effect on one or more of his or her economic interests.  

1. & 2. Are you a public official making, participating in making, or influencing a governmental decision?


The conflict-of-interest prohibition applies only to public officials. As an elected member of the San Juan Capistrano City Council, you are a public official.  (Section 82048; regulation 18701(a).)  Further, as a council member, unless disqualified under the conflict-of-interest provisions of the Act, you will make, participate in making, and influence governmental decisions, including the vote on the Whispering Hills development project described in your letter.  (Section 87100; regulation 18702.1 – 18702.3.)

3.    
What are your economic interests?   


The economic interests that might give rise to a conflict of interest are defined in regulations 18703-18703.5. 


A) A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); regulation 18703.1.)  A public official also has an economic interest in the business entity if he or she is employed by that entity, or occupies a position of management within that entity.  (Section 87103(d); regulation 18703.1.)  Section 82005 of the Act defines a business entity as “any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture. . . . ”  You are the named principal of Swerdlin & Associates, which is an enterprise operated for profit; you thus occupy a position of management with a business entity.  For purposes of this letter, we assume that you have an investment of $2,000 or more in this business.  Swerdlin & Associates is one of your economic interests within the meaning of sections 87103(a) and (d).


A public official may also have an economic interest in a business entity that, although not a parent or subsidiary of, is otherwise related to, a business entity that is an economic interest to the official, within the meaning of sections 87103(a), (c) or (d).  (Regulations 18703.1(c) and (d).)  A business entity is considered an “otherwise related” business entity when one or more of the following apply:

(A)   One business entity has a controlling ownership interest in the other business entity;

(B)   There is shared management and control between the entities; 

(C)   A controlling owner in one entity also is a controlling owner in the other entity.
(Regulation 18703.1(d)(2)(A)-(C).)


There is nothing in the facts you supply indicating that Swerdlin & Associates and PRS are otherwise related business entities, within the meaning of regulation 18703.1(c) and (d), at this time.  The business relationship between the two entities you describe with respect to the Two Town Center project suggests that each entity is owned and managed independently from the another.  If this is not the case, you should write to us for further advice.  We assume, therefore, for purposes of this letter that PRS is not an otherwise related business entity and economic interest to you.  

B)  A public official also has an economic interest in any person from whom he or she has received income, including promised income, which aggregates to $500 or more within 12 months prior to the governmental decision.  (Section 87103(c); regulation 18703.3). Presumably, you receive $500 or more annually from Swerdlin & Associates and it is a source of income to you.  Nevertheless, for the reasons stated previously (see footnote 3), we need not address the potential for a conflict of interest arising from Swerdlin & Associates as a source of income to you.


C)  You also indicate that Mr. Schwartze referred potential business clients to you and on two such occasions those referrals resulted in your being retained as a governmental relations consultant.  For the sake of analysis, presumably you received $500 or more from each of these clients.  In certain circumstances, when a referral results in income being received by a public official, that income is also ascribed to the referring party who is then treated as a source of income to the public official.  

The Commission has established a principle applicable whenever client referral sources are evaluated as potential sources of income.  That is, when the nature of the relationship between the parties makes the referring entity (e.g., Schwartze/PRS) jointly responsible with the client for payment of the client’s fees to the official, the income received from the client will be ascribed, in full amount, also to the referring party.  (Schenk Advice Letter, No. I-90-460; Foote Advice Letter, No. A-96-326, copies enclosed.)  In other words, if the referring party is effectively a legal guarantor of the client’s fees, the referring party is deemed to share the client’s role as a source of income to the official.  


In the Foote advice letter, we explained this as follows:

“The principle underlying the analysis in Schenk is straightforward.  Referral of a client to an official, by itself, does not make the referral source a source of income as well.  There is an insufficient connection between a simple referral and a subsequent agreement between client and official, followed by the ultimate payment of a professional fee for services rendered.  Attribution of this income, for conflict purposes under the Act, therefore tracks legal liability for payment.”   

There is nothing in the facts you provide to indicate the existence of a legal connection between Mr. Schwartze/PRS and the clients to whom he referred your name. These clients are identified as entities whose need for consulting services were simply beyond the professional resources of Mr. Schwartze/PRS.  Thus, income you received in your private business from these two clients is not attributable to Mr. Schwartze or PRS, as a referring party.  Thus, Mr. Schwartze and PRS are not sources of income to you as a result of these referrals and are not, in this regard, economic interests to you.  


Mr. Schwartze’s representation in the Whispering Hills development project does not give rise to a conflict of interest disqualifying you from making, participating in making, or influencing the City Council’s vote on the project.


Having answered the question you pose, it is unnecessary to engage in the remaining five steps of our eight-step standard conflict-of-interest analysis.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  Kenneth L. Glick



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations. 	


�  In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regulation 18703.5.) 


� Nothing in the facts you provide, however, indicates that the business is implicated in the Whispering Hills project.  To the contrary, you indicate that over the past 6 years in which Swerdlin & Associates has been rendering services as governmental relations consultants, all of your clients have been involved in matters outside the City of San Juan Capistrano.  Moreover, you have not described any City Council decisions affecting Swerdlin & Associates.  Therefore, we do not provide any analysis of potential conflicts of interest based on your interests in this business entity.  





