June 5, 2002

Jacquelyn Paige

Executive Secretary

California Health Policy & Data Advisory Commission

1600 Ninth Street, Room 432

Sacramento, CA  95814

Re:
Your Request for Informal Assistance

     
Our File No. I-02-122

Dear Ms. Paige:


This is in response to your request for assistance under the conflict-of-interest and post-governmental employment provisions of the Political Reform Act (the “Act”).
  Because your letter does not seek advice regarding a specific governmental decision, we are treating your request as one for informal assistance.

QUESTION


How will the Act’s conflict-of-interest and post-governmental employment provisions affect your ability to begin consulting part-time until you retire, or your ability to form a non-profit 501(c)(3) organization after your retirement, from the California Health Policy and Data Advisory Commission?

CONCLUSION


While you remain employed with the State of California, you may not make, participate in making, or use your position to influence a governmental decision that will have a material financial effect on your economic interests, including your part-time consulting business, and any clients to your business.  Additionally, once you retire from state government, two post-governmental employment provisions will affect your ability to make appearances before your agency.  (See discussion below.)

FACTS


For eleven years, you have been the executive secretary of the California Health Policy and Data Advisory Commission (the “Commission”).  The Commission advises and adopts certain regulations for mandatory health information reporting by hospitals, long-term care facilities, home health agencies, and clinics.  Sometime next year, the Commission will be reviewing regulations for the collection of hospital emergency room and freestanding ambulatory surgery center data. 


You are planning to begin consulting, part-time, until you retire.  You are also planning to have your own non-profit agency, a 501(c)(3) organization, which will focus on services for children in the community, such as day care, transportation, nutrition, and immunizations.  This may require applying for grants, as well as holding fundraisers.

ANALYSIS

Conflict of Interest Provisions


You indicated that you are planning to begin consulting, part-time, until you retire.  You did not provide any information concerning your intended part-time consulting business, who your clients will be, etc.  Without having specific information, we can only provide general assistance so that you may recognize a potential conflict of interest and then seek advice when a specific decision is before you.

Section 87100 of the Act provides that:

“No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests – described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (§ 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); Regulation 18703.1(b));          

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); Regulation 18703.2); 

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); Regulation 18703.3); 

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (§ 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family--this is known as the "personal financial effects" rule (§ 87103; Regulation 18703.5).

Additionally, the Act contemplates that a public official may negotiate and accept an offer of future employment before leaving his or her current state position.  The Act is designed to ensure that an official does not use his or her state government position to make any decisions that unduly benefit the firm that is hiring the official.  Section 87407 states:

   “No state administrative official, elected state officer, or designated employee of the Legislature shall make, participate in making, or use his or her official position to influence, any governmental decision directly relating to any person with whom he or she is negotiating, or has any arrangement concerning, prospective employment.”

 
A public official is considered to be “negotiating” employment “when he or she interviews or discusses an offer of employment with an employer or his or her agent.”  (Reg. 18747(c)(1).)  An official has an “arrangement” concerning prospective employment when he or she accepts an offer of employment.  (Reg. 18747(c)(2).)

As the executive secretary of the California Health Policy and Data Advisory Commission, you are a public official within the meaning of the Act subject to the provisions of section 87407.  (§ 82048.)   Accordingly, you may not make, participate in making, or influence any governmental decision in which you have a financial interest, including a prospective employer.  I have enclosed a copy of the fact sheet entitled, “Can I Vote?  Conflicts of Interest Overview.” This should assist you further.  

Additionally, you should be aware that Government Code § 1090, a conflict-of- interest provision administered by the Attorney General, may affect your ability to apply for grants from your own agency, even if you abstain from participating in the decision to award the grant.  If, as part of your intended consulting business, you will be applying for grants from your agency, you should obtain advice from the Attorney General on the requirements of § 1090.

There is still another body of law that might affect your ability to consult part-time before you retire.  The law governing “Incompatible Activities of State Officers and Employees” might address your conduct in this regard.  The Commission cannot offer advice in this area and you should contact your agency’s counsel for further assistance on this topic. 

Post-Governmental Employment Provisions


The Act has two main post-governmental employment restrictions on the activities of state officials who are leaving state service.

The One-Year Ban.

“No designated employee of a state administrative agency . . . for a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”   (§ 87406 (d)(1).)

As the executive secretary of the Commission, you are a “designated employee” under the Act, i.e., a decision-making employee whose position is designated in a state agency's conflict-of-interest code, who is required to file an annual statement of economic interests.  As a designated employee of the Commission, the Act's one-year ban applies to you.  (§ 87406(d)(1); reg. 18746.1(a)(2).)  

Once you leave state service, this ban will prohibit you for a 12-month period, for compensation, from doing such things as applying for grants before your former agency on behalf of your non-profit agency, or any client from whom you receive compensation, for the purpose of securing the grant.  You may appear before California departments other than the California Health Policy and Data Advisory Commission.

The Permanent Ban

The second post-employment restriction on public officials is a permanent prohibition on influencing any judicial or other proceeding in which the official participated while in state service.  (§§ 87401 and 87402.)  In other words, a public official may never “switch sides” in a proceeding after leaving state service. 

Sections 87401 and 87402 provide:

 
“No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi‑judicial or other proceeding if both of the following apply:

 
 (a) The State of California is a party or has a direct and substantial interest.

  
(b) The proceeding is one in which the former state administrative official participated.”  (§ 87401.)

 “No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”  (§ 87402.)

The permanent ban in §§ 87401 and 87402 applies only to judicial, quasi‑judicial, or other proceedings before any court or state administrative agency in which a former employee participated while at his or her former agency.  Once you become a former state administrative official, you will be subject to the ban.  (§ 87400.) 

Again, without knowing what appearance you will be making before your former agency on behalf of a client or your non-profit organization, we cannot provide specific advice on the post-governmental employment provisions.  The enclosed fact sheet entitled, “Leaving Your State Job?” describes the type of proceedings covered by 

§§ 87401 and 87402 will help you further.

�Government Code §§ 81000-91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations. 


�Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice (Government Code § 83114; 2 Cal. Code of Regs. § 18329(c)(3), copy enclosed.)


� An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official's immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10-percent interest or greater. (§ 87103.) "Immediate family" is defined at 


§ 82029 as an official's spouse and dependent children.











