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July 16, 2002

Victoria Pointer, Mayor Pro Tem

Neil Jones, Councilmember

City of Buellton

107 West Highway 246

Post Office Box 1819

Buellton, CA 93427

Re:
Your Request for Advice


Our File No.   A-02-128

Dear Ms. Pointer and Mr. Jones:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).

QUESTION


May Councilmember Jones and Mayor Pro Tempore Pointer participate in decisions regarding the Oak Springs Village development, as well as decisions regarding any extension or non-extension of Glennora Way?

CONCLUSION

Provided the amount of traffic would not be significant, as defined in regulation 18705.2, both Councilmember Jones and Mayor Pointer would have no conflict of interest with regard to a vote on the measure of the extension point between Oak Springs Village and Glennora Way.

FACTS


Buellton is a small city of approximately 4,000 people with 1.6 square miles, located in Santa Barbara County.  Both of you reside in the Thumbelina Tract of Oak Springs Village.  


A particular issue that you anticipate being involved in is the Oak Springs Village project, a possible extension or non-extension of Glennora Way (which later becomes Kendale Road).  In accordance with previous oral advice by the city attorney and this agency, you did not participate in a city council proceeding regarding a petition to reconsider the extension of Glennora Way into Oak Springs Village.  The “point of extension” into the Oak Springs Village is more than 500 feet from your respective residences. However, Glennora Way proceeds east and changes into Kendale Road, where it does come within 500 feet of your respective residences.  You believe that since both residences are located more than 500 feet from your homes, an argument can be made that you can participate in this matter.  On the other hand, if there is increased traffic on Glennora Way, and subsequently Kendale Road, because the extension makes it an alternative to congested State Highway 246, that could involve a possible impact within the 500-foot limit.  Neither of your homes front onto Glennora/Kendale.  

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (§ 81001, subd. (b).) Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (§ 87103; reg. 18700, subd. (a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision. (Reg. 18700, subd. (b)(1)-(8).)  The following advice applies that standard analysis.  

Step 1 - Public official.  

The Act’s conflict-of-interest provisions apply only to “public officials.”  (§§ 87100, 87103; reg. 18700, subd. (b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency . . . .”  (§ 82048.)  A “local government agency” means a county, city or district of any kind, including a school district, or any other local political subdivision or any county board or commission.  (§ 82041.)  As a council member and as mayor pro tempore of the City of Buellton, both Mr. Jones and Ms. Pointer are “public officials” for purposes of the Act (§§ 82041, 82048), and the conflict-of- interest rules apply to them.  

Step 2 - Making, participating in making, or using their official position to influence governmental decisions.
The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”       (§ 87100; reg. 18700, subd. (b)(2).) The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Reg. 18702-18702.4.)  

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Reg. 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Reg. 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Reg. 18702.3.)

Both Councilmember Jones and Mayor Pointer would be making or participating in making governmental decisions if they participate and vote on decisions regarding development of property interests within the City of Buellton.

Step 3 - Identifying the economic interests. 
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.   The economic interests from which conflicts of interest may arise are defined in regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (Reg. 18700, subd. (b)(3).) There are five kinds of such economic interests: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (§ 87103(a); reg. 18703.1, subd. (a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); reg. 18703.1, subd. (b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is known as the “personal financial effects” rule (§ 87103; reg. 18703.5). 


Your facts indicate that both Councilmember Jones and Mayor Pointer have economic interests in real property of $2,000 or more. (§ 87103(b); reg. 18703.2.)  Both own houses in Buellton along Thumbelina Drive, and are related to the proposed extension measure being considered by the city council.

Step 4 - Determining whether the public official’s economic interest is directly or indirectly involved in the governmental decision.  

Once an official identifies an economic interest, he or she must determine whether it is “reasonably foreseeable” that the decision(s) in question will have a “material financial effect” on that interest. The official must decide whether the economic interest is directly or indirectly involved in the decision.  (Reg. 18700, subd. (b)(4).)  Having established the degree of involvement, the official can then identify the materiality standard appropriate to the circumstances.  (Reg. 18700, subd. (b)(5).) The official then knows what financial effect would be considered “material” under the Act.  Finally, the official must decide whether such a material financial effect is a “reasonably foreseeable” consequence of the decision(s) at issue.  (Reg. 18700, subd. (b)(6).)  The fourth step is important in this evaluation process because different criteria for evaluating the “materiality” of the financial effect of a governmental decision on an economic interest apply, depending upon whether the economic interest is directly or indirectly involved in the governmental decision. 


An interest in real is directly involved in a governmental decision if that real property is the subject of the governmental decision, or if any part of that real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision.  (Reg. 18702.2.)  Real property is the “subject of the governmental decision” if:

“(1)  The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city…;

(2)  The governmental decision involves issuance, denial or revocation of a 
license, permit or other land use entitlement authorizing a specific use or uses of such real property;
(3) The governmental decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such real property;
(4) The governmental decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions…;
(5) The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property will receive new or improved services…;
(6) For purposes of this subdivision, the terms ‘zoning’ and ‘rezoning’ shall refer to the act of establishing or changing the zoning or land use designation on the subject property.” (Reg. 18704.2)
Under the Commission’s regulations, an interest in real property that is not directly involved under the rules stated above is considered indirectly involved for purposes of choosing a materiality standard.  (Reg. 18704.1(b)(2).) Since Councilmember Jones and Mayor Pointer’s economic interests do not meet the conditions for finding direct involvement in the decision, their responsive interest is indirectly involved with city council’s decisions about the extension point. 

Steps 5 & 6- Will the financial effect be reasonably foreseeable and material?
Knowing the degree to which the economic interest is involved in the city council’s decision, the next step is picking the appropriate standard for evaluating the materiality, that is, the importance of the effect of the decision on the economic interest.  (Reg. 18700(b)(5).) The sixth, and usually most important step, in deciding whether you have a conflict of interest is using the materiality standards (from step 5, above) to decide if a material financial effect on one or more of your economic interests is reasonably foreseeable as a result of the decision.  (Reg. 18706.)  As used here, “reasonably foreseeable” means “substantially likely.”  (Reg. 18706; In re Thorner (1975) 1 FPPC Ops. 198.) A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)

The financial effect of a governmental decision regarding a real property interest is presumed not to be material.  

“This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of 

specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects: 

¶…¶

(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.” (Reg. 18705.2, subd. (b)(1))

Both Councilmember Jones and Mayor Pointer have mentioned the likelihood of increased traffic on Glennora Way as a result of the possible extension point from Oak Springs Village, which could in fact change the character of the neighborhood. However, you did not provide facts as to whether the effect of this will cause a substantial gain in traffic along Glennora Way large enough to meet the standard presented above.  Since we do not have enough facts to apply the analysis, a determination cannot be made at this time.  Both Councilmember Jones and Mayor Pointer have the facts and circumstances necessary to determine whether the material financial effect on Glennora Way is “reasonably foreseeable.”  If you find that a material financial effect on one of your economic interests is reasonably foreseeable either in this situation or in the future, you have a financial interest in the decision and may not make, participate in making, or use your official position to influence that decision.  Please incorporate your own facts into the analysis we have provided to determine if you have a conflict.


Assuming the increased traffic is not “substantial,” the analysis would terminate here since the financial interest would not be of material concern.  Assuming however, that the increased traffic is substantial in nature, regulation 18705.2(b)(1)(C) would apply and the analysis would continue.

It is important to understand that determinations of reasonable foreseeability and materiality are very fact-dependent, and must be made on a decision-by-decision basis.  An effect which may not be reasonably foreseeable at an early stage of a process may become reasonably foreseeable as the process unfolds.  Therefore, a blanket determination of reasonable foreseeability cannot be made at any stage of the process.

Steps 7 & 8.

We have not gone on to discuss the last two steps in the standard conflict-of-interest analysis.  Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally, and step eight is an exception that applies when the official is legally required to participate in the decision.  The facts you have provided do not indicate that these rules are applicable to your situation.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Anthony Pane



Intern, Legal Division
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I:\AdviceLtrs\02-128
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  An “indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10 percent interest or greater.”  (§ 87103.)





