





July 2, 2002

Stephen P. Deitsch, City Attorney

City of Big Bear Lake

Best, Best & Krieger, LLP

Post Office Box 1028

Riverside, CA 92502-1028

Re:
Your Request for Advice


Our File No.   A-02-129

Dear Mr. Deitsch:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).

QUESTION


You request formal advice as to whether Planning Commissioner William Jahn may appear and represent the interests of an applicant before the City of Big Bear Lake Planning Commission, of which he is a member, concerning the application for a proposed housing project submitted by Bear Meadows Estates, a business entity in which Commissioner Jahn has a financial interest.

CONCLUSION


A public official is permitted to appear, as any member of the general public, before his or her own agency in the course of its prescribed governmental function, to represent a business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.  However, this exception applies only where there is no one else available associated with the business that can make the appearance.  

FACTS


William Jahn is a planning commissioner for the City of Big Bear Lake.  Commissioner Jahn has recently submitted a proposed housing project to the planning commission on behalf of the Northridge Group, Inc.  The project requires several discretionary approvals and an environmental analysis by the Big Bear Lake Planning Commission.  Commissioner Jahn and his wife have a fifty-five percent (55%) business interest in the Northridge Group.  The Northridge Group develops and manages properties.  Pursuant to the operating agreement, Commission Jahn is solely responsible for developing the company’s properties. 

The Northridge Group


The Northridge Group is the managing partner of Bear Meadows Estates, LLC.  The Northridge Group has a forty percent (40%) business interest in Bear Meadows Estates.  Bear Meadows Estates owns the property which is the subject of the proposed housing project before the Commission.

Bear Meadows Estates


Commissioner Jahn is the manager for Bear Meadows Estates.  Its operating agreement provides that “the company’s business, property, and affairs shall be managed and all powers of the company will be exercised by or under the direction of” Commissioner Jahn.  Commissioner Jahn must also cause the president and other officers, as designated by Commissioner Jahn, to conduct the company’s day-to-day operations of Bear Meadows Estates.”  


Although the operating agreement provides that Mary Jo Jahn is the president of Bear Meadows Estates, you have been advised by Commissioner Jahn that he is, in fact, the company’s president.  As president of Bear Meadows Estates, he must “act as the Chief Executive Officer and shall have general supervision, direction and active management of the company’s day-to-day operations.”  Commissioner Jahn also has general powers and duties of management, usually vested in the office of the president of a corporation.


Lastly, except for Commissioner Jahn, no other member of Bear Meadows Estates can represent it before the planning commission regarding the specific details of the proposed project.  The operating agreement specifically provides that Commissioner Jahn must provide whatever time and services are required to rezone the property, obtain an engineer and other studies from outside consultants, obtain any needed architectural drawings, obtain bids and hire contractors or hire direct labor to perform all construction work and complete all needed on-site and off-site improvements required, and that he will, in general, manage and supervise the entire development of the property without payment or salary or other consideration.  

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides an eight-step analysis.

“(1) Determine whether the individual is a public official, within the meaning of the Act…. 

“(2) Determine whether the public official will be making, participating in making, or using or attempting to use his/her official position to influence a government decision. (See Cal. Code Regs., tit. 2, § 18702.)…

“(3) Identify the public official's economic interests…. 

“(4) For each of the public official's economic interests, determine whether that interest is directly or indirectly involved in the governmental decision which the public official will be making, participating in making, or using or attempting to use his/her official position to influence…. 

“(5) Determine the applicable materiality standard for each economic interest….

“(6) Determine whether it is reasonably foreseeable that the governmental decision will have a material financial effect…on each economic interest identified ….

“(7) Determine if the reasonably foreseeable financial effect is distinguishable from the effect on the public generally…. 

“(8) Determine if the public official's participation is legally required despite the conflict of interest….” (Reg. 18700(b)(1-8).) 

Your question solely concerns step 2, more specifically the exception to step 2 set forth in regulation 18702.4.  Pursuant to subdivision (a)(2) and (b)(1) of this regulation, a public official is permitted to appear, as is any member of the general public, before an agency in the course of its prescribed governmental function, to represent himself or herself on matters related solely to his or her personal interests.  

“An official’s ‘personal interests’ include, but are not limited to:

“(A)
An interest in real property which is wholly owned by the official or members of his or her immediate family.

“(B)
A business entity wholly owned by the official or members of his or her immediate family.

“(C)
A business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.”

(Regulation 18702.4(b)(1)(A)-(C).)


It is a fundamental canon of statutory construction that exceptions are to be construed strictly and narrowly.  (Ticket Track California, Inc. v. Department of Motor Vehicles (2002) 97 Cal.App.4th 1251.)  Applying the exception consistent with this canon of statutory construction, we conclude that the exception in regulation 18702.4(b)(1)(C) only applies where the direction and control of the business cannot be delegated to some other employee in the business.  In other words, each of these narrow exceptions to the conflict-of-interest rules is premised on situations where no one but the public official can act (wholly owned real property, sole proprietorships, etc.).  Similarly, subdivision (C) applies where the official exercises sole direction and control over a business and that direction and control cannot be delegated.

You noted that Commissioner Jahn is the manager for Bear Meadows Estates and that as such, all powers of the company will be exercised by or under the direction of Commissioner Jahn.  The commissioner must “act as the Chief Executive Officer and shall have general supervision, direction and active management of the company’s day-to-day operations.”  Commissioner Jahn also has general powers and duties of management, usually vested in the office of the president of a corporation.  However, the agreement also states that Commissioner Jahn may designate other officers to conduct the company’s day-to-day operations of Bear Meadows Estates.  This provision allows the delegation of “day-to-day” activity to other employees, and based on this, it does not appear that the exception will apply.


Please note that this exception is fact based. There may be circumstances where in fact a power or duty cannot be delegated.  However, the facts do not suggest that the duties in question are nondelegable.  For example, you note that Commissioner Jahn and  no other member of Bear Meadows Estates can represent it before the planning commission regarding the specific details of the proposed project, because the operating agreement specifically provides that Commissioner Jahn must provide whatever time and services are required to rezone the property, obtain an engineer and other studies from outside consultants, obtain any needed architectural drawings, obtain bids and hire contractors or hire direct labor to perform all construction work and complete all needed on-site and off-site improvement required.  He will, in general, manage and supervise the entire development of the property without payment or salary or other consideration.  While the commissioner has ultimate responsibility for the project, the operating agreement does not require him to personally appear before the planning commission.  Such a duty can be delegated or even contracted to another knowledgeable person.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace



Assistant General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





