





June 26, 2002

Steven P. Rudolph, City Attorney

City of Folsom

Office of the City Attorney

50 Natoma Street

Folsom, CA 95630

Re:
Your Request for Advice


Our File No.  A-02-145

Dear Mr. Rudolph:


This letter is in response to your request for advice regarding provisions of the Political Reform Act (the “Act”).
  This advice is based on the facts you have disclosed to us.  The Commission does not act as a finder of fact in its advice-giving capacity.  (In re Oglesby, (1975) 1 FPPC Ops. 71.)

  




 QUESTION

Does City Manager Lofgren have a disqualifying financial interest in decisions to re-zone real property within the City of Folsom?  If a member of RHA acquired one of the subject properties would this fact change the answer?

           CONCLUSION

From your account of the facts, Ms. Lofgren would not presently have a disqualifying financial interest in these re-zoning decisions based on her economic interest in her residential real property, or her interest in her personal finances.  As to her economic interest in RHA, the facts provided to us do not support a conclusion that the re-zoning decisions would have a reasonably foreseeable, material financial effect on RHA, thereby resulting in a conflict of interest. 

     FACTS


You write on behalf of City Manager Martha Clark Lofgren for advice on her participation in decisions pertaining to certain re‑zoning decisions pending within the City of Folsom.  Ms. Lofgren's husband is the executive director of the Rental Housing Association of Sacramento Valley ("RHA").  None of RHA's members own property that will be considered for re‑zoning by the Folsom City Council.  However, because the proposed re‑zones will involve consideration of land for multi-family housing,   Ms. Lofgren has requested written advice on whether she has a conflict of interest concerning specific items under consideration by the Folsom City Council as detailed below.


As city manager, Ms. Lofgren is the chief administrative official of the city.  In addition to other functions, she has general oversight responsibilities to ensure that staff completes their work in a timely and thorough manner.  Ms. Lofgren is the direct supervisor of the planning director, the neighborhood services manager, and the city attorney.  Each of these city departments work on the matters that are the subject of this request for written advice.


The city manager does not vote on any items within city government.  Although Ms. Lofgren attends all Folsom City Council meetings, she does not participate in deliberations at city council meetings.  Her role at such meetings is to receive policy direction from the city council and to ensure that city staff carries out the city council's directions.  Ms. Lofgren may occasionally ask questions of staff during city council meetings to clarify items under consideration by the city council.  Ms. Lofgren does not attend planning commission or architectural review commission meetings.  She rarely discusses planning items with officials other than members of the Folsom City Council.


In one‑on‑one meetings with council members, Ms. Lofgren has the opportunity, and in fact is often asked, to provide her opinion on matters pending before the city council such as the re‑zoning of property.  Therefore, it is expected that Ms. Lofgren will participate in discussions with the city council on which sites within the city are suitable for rezoning to the multi‑family high‑density residential designation.  Ms. Lofgren also is often contacted by property owners and residents on matters before the city council.  Ms. Lofgren meets with such individuals to discuss the process and issues involved with re‑zoning of properties.  She will gather information during these meetings that is often conveyed to staff and ultimately to council members.


State housing law requires cities to adopt a housing element, as part of their general plan.  One portion of the housing element is an evaluation of the availability of land for low and very low‑income residents.  (See Government Code section 65583.)  The housing element is prepared by staff, reviewed by the planning commission, and ultimately approved by the city council.  Folsom's current housing element was approved by the Folsom City Council in 1992 (hereafter the “1992 Housing Element"). 


State housing law also requires each city or county to update its housing element periodically to take into account regional growth.  Prior to updating the housing element, each city or county is allocated a certain number of units for low and very low ​income residents.  For Sacramento County, the agency that allocates the units is the Sacramento Area Council of Governments ("SACOG").  SACOG determined the Regional Housing Needs Allocation ("RHNA") for Folsom and other jurisdictions in October 2001.  After receiving its RHNA, Folsom staff began the process of updating the city's housing element to ensure compliance with state law.  Staff currently anticipates that the final 2002 housing element will be presented to the city council for consideration in June 2002.


On August 10, 2001, Legal Services of Northern California ("LSNC"), on behalf of its client Ronald Hallfeldt, filed litigation against the city, alleging (among other things) that the 1992 Housing Element failed to comply with state law requirements concerning affordable housing.  LSNC relied predominantly on a letter from the State Housing and Community Development Department ("HCD") dated in February 1993 that advised the city that its housing element was not in compliance with state law.  LSNC named two defendants in its litigation: the Folsom City Council and City Manager Lofgren, in her official capacity, (hereinafter "City defendants").  On November 16, 2001, Sacramento Superior Court Judge Lloyd Connelly entered judgment against the City defendants on one of seven causes of action, and found that the City's 1992 Housing Element failed to comply with a number of provisions of state law.  The court enjoined development on certain parcels within the city, and directed the city to bring the housing element into compliance within 120 days.


On April 3, 2002, the City defendants and LSNC settled the litigation. The settlement agreement provided for the dismissal of the remaining causes of action, dissolution of the court's injunction, and required the city to take several actions to bring the city into compliance with the state housing laws and/or to encourage the development of affordable housing within the city.  The Folsom City Council voted to approve the settlement. 


By the time of the approval of the settlement agreement, the city had completed its new draft housing element and had submitted the housing element to the HCD for review. As required by state law, the city identified vacant land that could be re‑zoned to multi‑family high density in order to meet the city's RHNA for low and very low income housing.  The city held various public hearings on the draft 2002 housing element (e.g., planning commission and city council) before submitting the draft 2002 housing element to HCD for certification.


As part of the settlement agreement, the city obligated itself to complete the re​-zone of 128 acres to multi‑family high density by certain deadlines.  This designation allows for the construction of apartment housing.  There are no multi‑family projects pending for any of these parcels of land.  If a landowner desires to develop the site, the proposed project design would be subject to approval by the city's planning commission and architectural review board.  The project would only come to the Folsom City Council if appealed during this development review process.


The city is in the process of determining which sites are most suitable for rezoning to the multi‑family high‑density designation.  City planning staff has identified twelve sites that will receive strong consideration for rezoning.  As part of her job, Ms. Lofgren will be involved in meetings with   staff to discuss and guide the process for presenting these properties to the planning commission and city council for re‑zoning.


Ms. Lofgren also receives suggestions from council members and members of the public as to other properties to consider for re‑zoning.  She communicates those suggestions to planning staff.  She acts as a conduit of information, but does not individually evaluate the propriety of any property for a multi‑family designation.  Ms. Lofgren also works extensively with staff on community outreach concerning the city's plans for meeting its affordable housing obligations.


A citizens’ committee has been formed to make recommendations on appropriate sites. While the city council did not originally form this committee, it is anticipated that the city council will officially recognize this committee in the near future.  Ms. Lofgren does not participate in the citizens committee.  Certain members of the committee have communicated with Ms. Lofgren to ask her opinion on the settlement agreement, state law obligations, and procedural matters.  Recommendations of the citizens’ committee will be subject to review by the planning commission and final action by the city council.


Ms. Lofgren is married to Jim Lofgren, Executive Director of the Sacramento Apartment Association, Inc. dba Rental Housing Association of Sacramento Valley ("RHA").  RHA is a non‑profit corporation that represents the interests of owners and managers of various types of residential rental properties, including apartments, condominiums, duplexes and single‑family homes.  RHA is a local chapter of the California Apartment Association ("CAA"), a similar yet separate non‑profit corporation representing rental housing owners and managers at the statewide level. RHA’s territory includes the counties of Sacramento, Yolo, Yuba, Sutter, Placer, Nevada, El Dorado, and Amador.  RHA has approximately 900 members who own and/or manage approximately 75,000 rental units in this entire region.  These members include property management companies for apartment communities as well as individuals with as few as one rental property, such as a duplex or single family home.



Each member of RHA pays annual membership dues of $175 plus an additional $3 for each rental unit that it owns or manages.  Of this amount, RHA retains $115 and $2.50 per rental unit and forwards $60 plus $0.50 per rental unit to CAA to fund that association's operations.  As an example, the management company for a 200‑unit apartment complex would pay $775 annually to RHA in dues, from which RHA would retain $615 and forward $160 to CAA.


In addition to membership dues, RHA generates revenue from a range of member services, including fees for property management training seminars; events (e.g., golf tournament, trade show, annual membership dinner, etc.); sales of rental forms, publications, signs and tenant screening reports; magazine and membership directory advertising sales; and event sponsorships.  Its gross annual receipts for the last fiscal year was $900,425.  Of this amount, $278,500 was generated from membership dues.


Mr. Lofgren is paid a fixed salary pursuant to a contract with the RHA. His current annual salary is $77,800.  He receives additional compensation of $4,200 in lieu of health benefits and $11,670 in deferred compensation.  He does not receive compensation on a commission basis, and his contract does not provide for any adjustments to his salary based upon an increase in RHA membership or an increase in the rental units managed by members.


The owners of the twelve sites that are expected to receive strong consideration for rezoning are not members of RHA. RHA has not made any contributions to members of the Folsom City Council, past or present.  The RHA does not appear on behalf of apartment developers when projects are pending for approval before a planning commission, city council, or other governmental body.


The Lofgrens own only one piece of property within the city, their family residence.  None of the sites currently proposed for re‑zoning are within 2,500 feet of the Lofgren residence.  The citizens’ committee is working on identifying other sites for consideration by the Folsom City Council.  However, because the land near the Lofgren residence is fully developed, it is highly unlikely that any sites proposed for re‑zoning will be within 2,500 feet of their property.


You anticipate that the city council will hold community meetings to receive input from the residents on the re-zoning process.  Ms. Lofgren will attend some of these meetings, and while she will not present information, she may be called upon to answer questions.  We also anticipate that the following items will be presented to the city council for consideration:

1. Approval of Environmental Documentation


The rezoning of property will require appropriate environmental review.  The city council will be required to evaluate and approve the environmental documentation.  Ms. Lofgren has not prepared the environmental documentation, but supervises the staff members who are responsible for this work. Ms. Lofgren will likely receive input from the community and the city council on environmental impacts and will be required to transmit this information to planning staff.

2. Public Hearings on Re‑zoning of Property


The city council ultimately must hold public hearings on the proposed rezoning of property to the multi‑family high‑density residential designation. The mechanism for approval will be by adoption of an ordinance.  As noted above, Ms. Lofgren does not have a vote on these ordinances, but does attend meetings during which these ordinances are discussed.


The decisions currently in front of the Folsom City Council only concern whether to re‑zone property to multi‑family high density. There are no development applications for rental housing pending for any of the sites under consideration for re‑zoning.  Property rezoned to multi‑family high density may be used for multi‑family dwellings, such as apartment complexes, as well as schools, churches, and day care centers.  Other uses are also allowed with city approval. Therefore, a site rezoned to multi‑family may ultimately be developed to serve a variety of uses.

3. Approval of the 2002 Housing Element


The city council must approve the 2002 housing element after it is certified by HCD.  The 2002 housing element identifies vacant land within the City of Folsom, which includes the twelve properties currently under consideration for re‑zoning.

ANALYSIS

The Act’s conflict of interest rules prohibit a public official from making, participating in making, or using his or her official position in any way to influence a governmental decision in which the official has a “financial interest.”  (§ 87100.)  Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests.  

Regulation 18700(b) describes in detail the analytical process used to determine if a public official has a conflict of interest in a particular decision.  As city manager, Ms. Lofgren is a public official within the meaning of § 82048. Your request for advice presupposes that she will at least participate in making governmental decisions on re-zoning buildable properties within the city limits.
  Having disposed of these preliminaries, we advance to the third step of the analysis, identifying Ms. Lofgren’s economic interests which, under § 87103, may be any of the following:

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  See regulations 18702.1 through 18702.3, which define “making,”  “participating in making,” or “using or attempting to use his/her official position to influence” the making of governmental decisions. 





