





June 25, 2002

Cindie K. McMahon

City of Carlsbad

1200 Carlsbad Village Drive

Carlsbad, CA 92008-1989

Re:
Your Request for Advice


Our File No.   A-02-150

Dear Ms. McMahon:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).

QUESTION


Is there a conflict of interest in Mr. Pieratt’s sale of life insurance to the city while he is a member of the City of Carlsbad’s Parks and Recreation Commission?

CONCLUSION


Mr. Pieratt does not have a conflict of interest under the Act with regard to the sale of insurance policies to the city. Mr. Pieratt, however, should seek assistance from the city’s attorney regarding the possible application of other laws.

FACTS


Your advice request concerns William Scott Pieratt, a member of the City of Carlsbad’s Parks and Recreation Commission. Mr. Pieratt is employed as a senior vice president of an insurance services company specializing in employee benefit products and services.  The company is a privately held corporation.  He is an officer of the company, but he is not a director or a shareholder.  


Mr. Pieratt wishes to submit a proposal to provide the city with life insurance products for its employees.  Some of the premiums for these products would be paid by the city and some would be paid by participating employees.  Should the city accept Mr. Pieratt’s proposals, Mr. Pieratt’s company would generate annual gross revenues of approximately $3,606 and Mr. Pieratt would receive an annual commission of approximately $1,262.


In addition to the life insurance products, Mr. Pieratt may, in the future, submit proposals to provide other insurance products such as accidental death and dismemberment insurance, long-term disability insurance, medical insurance, and dental insurance.  He may also, in the future, submit a proposal to provide the city with services associated with administering these benefits.  Should the city accept these proposals, Mr. Pieratt’s company would generate an unknown amount of additional annual gross revenues and Mr. Pieratt would receive an unknown amount of additional annual commissions.


Before submitting any proposals to the city, Mr. Pieratt would like advice on whether providing such products and services would create a conflict of interest with his duties as a parks and recreation commissioner.  You have included a copy of Chapter 2.36 of the Carlsbad Municipal Code, which specifies the duties of the City of Carlsbad Parks and Recreation Commission.  These duties are confined to providing advice and recommendations to the city council regarding recreation programs, activities and facilities and park landscaping.  

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision. (Regulation 18700(b)(1)-(8).)  All of the first six steps must be met for a conflict of interest to exist.  

Step 1 - Public official.  

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency . . . .”  

(§ 82048.)  A “local government agency” means a county, city or district of any kind, including a school district, or any other local political subdivision or any county board or commission.  (§ 82041.)  As a member of the City of Carlsbad’s Parks and Recreation Commission, William Scott Pieratt  is a “public official” for purposes of the Act (see sections 82041, 82048), and the conflict-of-interest rules apply to him.  

Step 2 - Making, participating in making, or using an official position to influence governmental decisions.
The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; regulation 18700(b)(2).)   The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, which also provide certain exceptions.  (Regulations 18702-18702.4.)  

“A public official ‘makes a governmental decision,’…when the official, acting within the authority of his or her office or position: 

(1) Votes on a matter;

(2) Appoints a person;

(3) Obligates or commits his or her agency to any course of action;

(4) Enters into any contractual agreement on behalf of his or her agency….” (Regulation 18702.1(a).)

Based on your facts, however, Mr. Pieratt would not be acting within the authority of his office or position as a member of the City of Carlsbad’s Parks and Recreation Commission in offering the city life insurance services, and therefore would not qualify as “making a governmental decision” as defined in the Act. 


“A public official ‘participates in making a governmental decision,’…when, acting within the authority of his or her position, the official:

(a) Negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision…

(b) Advises or makes recommendation to the decisionmaker either directly or without significant intervening substantive review, by:

(1) Conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision…

(2) Preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision….” (Regulation 18702.2.)

Based on your facts, Mr. Pieratt will not be acting within the authority of his position as a member of the parks and recreation commission in negotiating with the City of Carlsbad regarding the sale of life insurance services.  Additionally, Mr. Pieratt will not be advising or making recommendations to the decisionmaker of the Carlsbad Parks and Recreation Commission in his official capacity as a member of the commission regarding the sale of life insurance services.  Therefore, Mr. Pieratt would not be participating in making a governmental decision as defined in the Act. 


A public official is using or attempting to use his/her official position to influence a governmental decision when:


“(a) With regard to a governmental decision which is within or before an official’s agency or an agency appointed by subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose to influence the decision, the official contracts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency…. 


(b) With regard to a governmental decision which is within or before an agency not covered by subsection(a), the official is attempting to use his or her official position to influence the decision if,  for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or agency to any member, officer, employee or consultant of an agency….” (Regulation 18702.3.)

Subdivision (a) applies when the governmental decision is “within or before an official’s agency [the Carlsbad Parks and Recreation Commission] or an agency appointed by or subject to the budgetary control of his or her agency….” (Regulation 18702.3(a).)  Subdivision (b) applies when the relevant governmental decision is within or before an agency other than the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency. (Regulation 18702.3(b).) 

Under this rule, “…the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.” (Ibid.) Therefore, to determine whether Mr. Pieratt’s proposal to the city as described would constitute influencing a governmental decision, we examine whether the city comprises a single agency, including the parks and recreation commission.

While in some contexts a city itself is considered a single agency, with respect to regulation 18702.3, the Commission will generally treat each public body, even within a single city, as separate public bodies. (Hons Advice Letter, No. I-00-255; Stout Advice Letter, No. I-88-313; Jeffrey Advice Letter, No. I-92-610.)  For example, in the Levinger Advice Letter, No. I-88-328, we advised that a member of the Los Gatos Planning Commission could appear before the city council in his private capacity. There, we stated: 

   “The town council is not under the budgetary or appointive control of the planning commission. Therefore, Mr. Lien may appear before the town council regardless of the extent of Mr. Lien’s economic interest in the subject of the decision before the town council.”

The parks and recreation commission and the City of Carlsbad are not a single agency but are two separate agencies for purposes of the Act’s conflict-of-interest rules, and regulation 18702.3(a) does not apply.  Similarly, the city council and other city departments are not under the budgetary or appointive control of the parks and recreation commission. 

Based on the facts, it does not appear that Mr. Pieratt is “attempting to use his or her official position to influence the decision [sale of life insurance policies]….”  (Regulation 18702.3(b).) 

However, please be aware that if, in such meetings, Mr. Pieratt acts or purports to act on behalf of the City of Carlsbad, he would then be influencing a governmental decision under subsection (b) of regulation 18702.3. In this regard, it must be clear to those meeting with Mr. Pieratt that he is not acting on behalf of the city, or his actions may constitute a violation under the Act’s eight-step conflict-of-interest analysis.  


Since Mr. Pieratt does not satisfy Step 2, we have not continued our analysis for the remaining steps.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� While there is no conflict-of-interest issue regarding the sale of life insurance services to the city, Government Code § 1090, which is not governed by the Political Reform Act, may apply to your situation. 





