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July 24, 2002

Ron L. Cotten, Treasurer

Macedo for Manteca City Council

1480 Highland Court

Manteca, CA 95336

Re:
Your Request for Advice


Our File No.   A-02-157

Dear Mr. Cotten:


This letter is in response to your request for advice on behalf of Councilmember Dave Macedo regarding the Political Reform Act (the “Act”).
 

QUESTIONS

1. Is the sale of an improved vacant building site to Councilmember Macedo for full fair market value a gift since the seller, Emerald Glen Partners, LLC, does not typically sell building sites?

2. Will the purchase of the lot otherwise affect Councilmember Macedo’s ability to vote on issues concerning Emerald Glen Partners, LLC?

CONCLUSION

1. The purchase by an elected official of an improved vacant building site for fair market value is not a gift under the Act.  The fact that the seller does not typically sell building sites is not an element that is considered under the definition of “gift.”

2. The purchase may affect the council member’s ability to vote on issues concerning Emerald Glen Partners, LLC if a gift results from the transaction.  In addition, ownership of property in an area that will be voted on may create a conflict of interest.

FACTS


Dave Macedo, a city council member, desires to relocate his primary residence into a community within the City of Manteca, developed and sold by Emerald Glen Partners, LLC, commonly referred to as “Wildflower.”  He has chosen this community due to the quality of life issues and the amenities that surround the newer, high quality neighborhood.  Councilmember Macedo, however, has elected to purchase an improved vacant building site to construct a home more suitable to his family’s needs than those currently offered by Emerald Glen Partners, LLC.   This lot is to be sold for cash at full fair market value and no price concessions will be involved.  In addition, Emerald Glen Partners, LLC will not be the builder.  Emerald Glen Partners, LLC, on a limited basis, has sold building sites in the past, but it is not part of their typical selling practice.  


Councilmember Macedo is concerned that this arrangement may create a conflict of interest.

ANALYSIS


Essentially, your question depends on whether the improved vacant building site Councilmember Macedo intends to purchase will constitute a gift from Emerald Glen Partners, LLC.  Should the sale constitute a gift, there are many responsibilities in the Act concerning gift limits (section 89503, regulation 18940.2), disclosure (section 87207, regulation 18946), and conflicts of interest (section 87100, regulation 18703.4).  

Section 82028(a) defines a “gift” as:

“…[A]ny payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.”


According to your facts, “consideration of equal or greater value” is to be received by Emerald Glen Partners, LLC from Councilmember Macedo. If this is the case, no gift from Emerald Glen Partners, LLC will result.  However, the Commission does not act as a finder of fact when it renders advice and, as section 82028 states, the burden is on the official to prove that adequate consideration is provided by the official.  This advice is applicable only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)


Having an ownership interest in real property may result in a conflict of interest with respect to governmental decisions affecting Emerald Glen Partners, LLC if Emerald Glen Partners, LLC makes a gift to the council member (see section 87103(e)).  Additionally, if there is a reasonably foreseeable material financial effect on the public official’s property, whether a conflict of interest will result will depend on the nature of the decision.  We have enclosed regulations 18704.2 and 18705.2, as well as “Can I Vote?” for your information.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.






Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West

Counsel, Legal Division

Enclosures
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Please note that the Commission does not provide advice relating to past conduct.  (Regulation 18329(b)(8)(A).) Therefore, any conclusions contained herein apply only to prospective actions.





