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June 25, 2002

Kathleen Walsh, General Counsel

Air Resources Board

Post Office Box 2815

Sacramento, CA 95812

Re:
Your Request for Informal Assistance


Our File No.   I-02-158

Dear Ms. Walsh:


This letter is in response to your request for advice on behalf of Agricultural Advisory Committee member Dorene D’Adamo regarding her responsibilities under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since you have not requested advice with respect to any specific decision, we can only provide you with informal assistance.

QUESTION

You have asked whether Ms. D’Adamo’s economic interests in farms and farming businesses might create conflicts of interest with respect to her duties as chairman of the Agricultural Advisory Board.

CONCLUSION

Whether a conflict of interest exists must be determined on a case by case basis,  following the steps of the conflict-of-interest analysis outlined below and applying the standards appropriate to each specific decision.  

FACTS


Dorene D’Adamo currently serves as a member of the Air Resources Board (“ARB”) with training and experience in the law.  She has been asked to represent the board, and serve as chair, on the Agricultural Advisory Committee (“Committee”), an advisory group to the ARB.


The Committee will provide a forum for dialogue among the board, ARB staff, and the agricultural sector on air quality in California.  The Committee will consider the impacts of, and mitigation that may be pursued by, the agricultural sector to improve air quality.  The Committee will look at broad-based principles and strategies, rather than the development of regulatory proposals or the development of guidance for voluntary measures.  


Ms. D’Adamo has been asked to serve on, and to chair, the Committee because of her familiarity with, and interest in, the agricultural sector.  Her familiarity and interest are grounded on her personal and business experience in the agricultural sector.  As reported on her Statement of Economic Interests, Ms. D’Adamo has economic interests in the agricultural sector from farming and related enterprises.  

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests. (§ 87103; Reg. 18700(a).) 

The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision. (Reg. 18700(b)(1)-(8).) The steps of this analysis are outlined below.

 Step One: Is Ms. D’Adamo a “public official?”

 
The Act’s conflict-of-interest provisions apply only to “public officials.” 

(§§ 87100 and 87103; Reg. 18700(b)(1).) “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency....” (§ 82048.) As a member of the ARB’s Agricultural Advisory Board, Ms. D’Adamo’s is a “public official,” and therefore subject to the Act’s conflict-of-interest rules.

 Step Two: Is Ms. D’Adamo making, participating in making, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (§ 87100; Reg. 18702.1.) A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision. (§ 87100; Reg. 18702.2.) A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency. (§ 87100; Reg. 18702.3.)

 
You have not identified a specific decision, thus the member would need to analyze on a decision by decision basis how the ARB and/or the member will be involved. However, we have included information on the remaining steps of the conflict-of-interest analysis to be applied with respect to your economic interest.

Step Three: What are Ms. D’Adamo’s “economic interests”?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.   The economic interests from which conflicts of interest may arise are defined in § 87103 and regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (See Reg. 18700(b)(3).)  There are six kinds of such economic interests: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (§ 87103(a); Reg. 18703.1(a)); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management 

(§ 87103(d); Reg. 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); Reg. 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); Reg. 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (§ 87103(e); Reg. 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is known as the “personal financial effects” rule (§ 87103; Reg. 18703.5). 

The member’s Statement of Economic Interests that you submitted with the request for advice illustrates a variety of economic interests.  The member has reported investments in business entities, interests in real property, and a source of income.  Any of these may be the basis for a conflict of interest.

Step Four: Are Ms. D’Adamo’s economic interests directly or indirectly involved in the decision?


Without the facts surrounding a specific decision before the advisory board, we cannot determine with any certainty whether the member’s interests are directly or indirectly involved in the decision.  Therefore, we provide the following standards that you may apply where the situation arises.  Please note that the distinction is important.  An economic interest which is directly involved in — and therefore directly affected by — a governmental decision creates a bigger risk of a conflict of interest than does an economic interest which is only indirectly involved in the decision.  As a result, the conflict-of interest regulations distinguish between economic interests that are directly involved and interests that are indirectly involved. 

 
For example, regulation 18704.1(a) provides: 
“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

Further, where an official has a real property interest, which is located within 500 feet of property that is the subject of a decision, the real property is considered to be directly involved in the decision. (Reg. 18704.2(a).) 

Steps Five and Six: Will the financial effect of the decision on Ms. D’Adamo’s economic interest be material and reasonably foreseeable?

Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests. This determination takes two steps. First, the official must find and apply the applicable materiality standard set forth in Commission regulations. (Reg. 18700(b)(5), Regulation 18705, et seq.) After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met. (Reg. 18700(b)(6).)

Regulation 18706 provides that “[a] material financial effect on an economic interest is reasonably foreseeable, within the meaning of Government Code section 87103, if it is substantially likely that one or more of the materiality standards ... applicable to that economic interest will be met as a result of the governmental decision.” A financial effect need not be a certainty to be considered reasonably foreseeable. (In re Thorner (1975) 1 FPPC Ops. 198.) 

You will have to determine the appropriate materiality standard for each decision that comes before Agricultural Advisory Board, and decide, in each case, whether it is reasonably foreseeable that the materiality standard will be fulfilled.  We have enclosed the pamphlet, “Can I Vote?” for further guidance on materiality.

Steps Seven and Eight: The Public Generally and Legally Required Participation Exceptions

Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally.  For example, regulation 18707.4 provides a special variant of the “public generally” exception for commissions and boards with members appointed because of their economic interest(s).  We have enclosed a copy of the amended version of the regulation.  Amendments adopted by the Commission on June 7, 2002, are shown with enhances text.  The regulation will be effective 30 days after filing with Secretary of States Office.

Step eight is an exception that applies when the official is legally required to participate in the decision.  Again, you can get general information on both of these exceptions in the, “Can I Vote?” pamphlet.

If, after you are faced with a specific decision and you complete this analysis, you are still unsure whether you have a disqualifying conflict of interest, you may call our Technical Assistance Division at 1-866-ASK-FPPC. Or, of course, you may always write in for advice as to a specific question.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace


Assistant General Counsel



Legal Division

Enclosures
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� Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Government Code § 83114; Reg. 18329(c)(3), copy enclosed.)





�  An “indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.”  (§ 87103.)





