July 16, 2002

Marcia H. Armstrong

9216 Smokey Lane

Ft. Jones, CA  96032

Re:  Your Request for Informal Assistance

        Our File No. I-02-166
Dear Ms. Armstrong:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since your letter does not concern a specific decision pending before you now, we are treating your request as one for informal assistance.

QUESTIONS


1.  Will your employment with the Siskiyou County Farm Bureau (“SCFB”) create a conflict of interest for you?


2.  Can you attend public meetings on agricultural-related issues as a private person if you just listen and do not speak?


3.  Can you attend public meetings on such things as volunteer fire fighting, oil recycling, and abandoned vehicle abatement? 


4.  Can you participate in a partnership with the sheriff to establish an equipment marking program?


5.  Will attendance as a ticket taker or helper at a public educational event for agriculture create a conflict of interest? 

CONCLUSIONS


1.  Once you assume office, the conflict-of-interest provisions of the Act will prohibit you from making, participating in making, or using your official position to influence a decision if the decision will have a material financial effect on the Siskiyou County Farm Bureau. 


2. through 5.  You have not identified a specific governmental decision or any economic interests that might be affected by your participation in these events.  We therefore decline to provide advice.  However, nothing in the Act would prevent you from attending any public meeting or event, either before you assume office or after.

ANALYSIS

The Act’s conflict-of-interest provisions prohibit a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (§ 87103; Reg. 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Reg. 18700(b)(1)-(8).)  The steps of this analysis are outlined below.

Step One: Are you a “public official”?

The Act’s conflict-of-interest provisions apply only to “public officials.”

(§§ 87100 and 87103; Reg. 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency….”  

(§ 82048.)  When you assume office as a member of the Siskiyou County Board of Supervisors in January 2003, you will be a “public official,” and therefore subject to the Act’s conflict-of-interest rules.

Step Two: Are you making, participating in making, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (§ 87100; Reg. 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (§ 87100; Reg. 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (§ 87100; Reg. 18702.3.)  


A conflict of interest can arise under the Act only if a public official makes, participates in making, or influences a governmental decision.   Thus, merely sitting in a meeting is not prohibited.

Step Three: What is your “economic interest”?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (§ 87103(a); Reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); Reg. 18703.1(b));          

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); Reg. 18703.2); 

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); Reg. 18703.3); 

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (§ 87103(e); Reg. 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family--this is known as the "personal financial effects" rule (§ 87103; Reg. 18703.5).

You indicated that you are employed by the Siskiyou County Farm Bureau, a nonprofit association.  You had been the executive director but changed positions to the secretary and bookkeeper in an effort to avoid a potential conflict.  SCFB is still a source of income to you and if you receive or are promised $500 or more from SCFB in the 12 months preceding a decision, you will be precluded from making, participating or influencing the decision if it will have a material financial effect on SCFB.

Step Four: Are your economic interests directly or indirectly involved in the decision?

Since no decision is pending before you, we cannot apply the direct versus indirect analysis to the SCFB.  If SCFB were to be the applicant on a specific proceeding, or be the subject of a specific proceeding, SCFB would be “directly” affected by that decision and you would have a conflict.  Even if SCFB were not the applicant, or the subject of a proceeding, you could still have a conflict if the decision would have an indirect effect on SCFB.  (Reg. 18704.1.)

Steps Five and Six: Will the financial effect of the decision on your economic interest be material and reasonably foreseeable?

Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations.  (Reg. 18700(b)(5), Reg. 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Reg. 18700(b)(6).)


If the SCFB were directly affected by a decision, the decision would be considered to have a material financial effect on SCFB because, obviously, they were the applicant, or the subject of the proceeding.  But, when the decision will have an indirect affect, we look to the fiscal size of SCFB and then to the financial impact the decision will have on it.  For example, assuming that SCFB’s annual gross receipts are $100,000 or less, you would have a conflict if the decision would increase or decrease SCFB’s gross annual receipts for a fiscal year by $10,000 or more; reduce or eliminate existing expenses for a fiscal year by $2,500 or more; or increase or decrease the value of SCFB’s assets by $10,000 or more.  (Reg. 18705.3(b)(2)(F).)


If the gross receipts of SCFB are greater than $100,000, then look to regulation 18705.3(b)(2) to find the thresholds that would apply. 

Steps Seven and Eight:  Exceptions

Since you do not have a specific decision pending before you now, we cannot determine if any of the exceptions would apply.  Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally (Regs. 18707 et seq.) and step eight is an exception that applies when the official is legally required to participate in the decision.  (Reg. 18708.) 

The “Nexus” Test

Basically, this test means that a public official is prohibited from accomplishing a result in his or her official capacity that he or she is being paid by a private employer to obtain.  Thus, if an official receives private income to achieve a goal or purpose that the public official would also achieve, defeat, aid or hinder when making, participating in making, or influencing a governmental decision, a nexus exists between the official's governmental conduct and private income.  Any financial effect at all on the indirectly involved source of income could give rise to a disqualifying conflict of interest.  (Reg. 18705.3(c).)

You may find our enclosed publication, “Can I Vote?” helpful in answering any future questions you might have regarding the obligations of public officials under the Act’s conflict-of-interest rules.  Should you have a question concerning a specific future decision you may face as a public official, please write for our further advice.  







Sincerely,







Luisa Menchaca







General Counsel

�Government Code §§ 81000-91014.  Commission regulations appear at Title 2,  §§ 18109-18997, of the California Code of Regulations.


�Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Government Code § 83114; 2 Cal. Code of Regs. § 18329(c)(3), copy enclosed.) 


� An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official's immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10-percent interest or greater. (§ 87103.) "Immediate family" is defined at § 82029 as an official's spouse and dependent children.











