





January 21, 2003

Michael Kahoe, Executive Director

San Joaquin Valley Water Coalition

8692 Bader Road

Elk Grove, CA 95624

Re:
Your Request for Advice


Our File No.   A-02-171

Dear Mr. Kahoe:


This letter is in response to your request for advice regarding provisions of the Political Reform Act (the “Act”).

QUESTION

1.  Is the San Joaquin Valley Water Coalition Board (“the Coalition”) a “local government agency” for purposes of the Act?

2.  Is the Coalition required to adopt a conflict of interest code?

CONCLUSION

1.  Considering the Siegel factors in totality, we conclude that the Coalition is a local government agency.

2. Additional information regarding the Coalition’s functions and authority is required in order to make this determination.  It is possible that the Coalition may qualify for an exemption from the conflict of interest code requirement. 

FACTS


According to your incoming letter and facts you provided by telephone to Commission staff counsel, the Coalition was formed after area groups, including the Great Valley Center, farmers, businesses, cities, water districts, and others, convened to discuss water policy issues affecting the region.  The Coalition is not organized as a joint powers authority.  According to the “General Purposes,” Section 2.1 of Article II of the Coalition’s bylaws, the Coalition is a nonprofit public benefit corporation and is not organized for the private gain of any person.

The following are specific purposes for which the Coalition was formed:

  “The specific purpose of this corporation is to receive, acquire, hold, manage, administer and expend property and funds for public, charitable and educational purposes; to support and to promote research and education relating to the availability, use and conservation of water resources in the San Joaquin Valley; to promote, through a collaborative effort, a safe reliable and affordable water supply in the region; and to encourage water use practices which are environmentally sound.”  (Amended Bylaws of San Joaquin Valley Water Coalition, Inc., Section 2.2 of Article II.)

The Coalition’s primary purpose is to develop water policy recommendations for the benefit of the San Joaquin Valley as a whole.  Each recommendation goes to the member boards of supervisors for approval and action.

Directors are selected in two ways:

1) Each county, upon becoming a member of the Coalition, appoints a supervisor to represent the county in the coalition and to serve on the board of directors.

2) An additional director is elected by the board of directors from nominations submitted by the Coalition council.  This director may or may not be a local governmental official.

Each of the board members who sit as county supervisors are subject to the conflict of interest codes adopted by their individual counties, and file annual reports pursuant to those codes and state laws.

The initial funding for the Coalition was received from the Great Valley Center.  Currently, the Coalition receives funding from various sources.  For example, each county provides the Coalition with $10,000 per year.  In addition, the Coalition has been awarded small grants from different foundations, and cities have provided some in-kind donations including provisions for phone services and meeting spaces.  Some businesses have also sponsored Coalition workshops.

Last year, the Coalition received $50,000 in the form of membership dues from public agencies, $50,000 as a grant from the state, and $35,000 from private sources.  The year before, the majority of funding was received from private sources.


The Internal Revenue Service has not made a final ruling on your foundation status under section 509(a), but has made a preliminary determination that the Coalition likely will be classified as an organization which normally receives a substantial part of its funding from a governmental source or from the general public, including private sources, under 26 USCA sections 509(a)(1) and 170(b)(1)(A)(vi).  This classification is in effect until December 21, 2003.


Meetings of the Coalition’s board must be held in accordance with the Ralph M. Brown Act pursuant to the bylaws.  Additionally, the Coalition’s bylaws state that California Nonprofit Corporation Law governs the bylaws.

ANALYSIS

Section 87300 requires that every agency “adopt and promulgate” a conflict of interest code.  The term “agency,” as defined in section 82003 includes a “local government agency.”  “Local government agency” is defined as: 

  “[A] county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.)

Your question involves whether the Coalition is a local government agency and thus subject to provisions of the Act.  Where an entity is not definitively included or excluded from coverage under the Act, the Commission applies the criteria set forth in its opinion in In re Siegel (1977) 3 FPPC Ops. 62, to assist in making that determination.

Under Siegel, to determine the nature of a given entity, four criteria are examined: 

1. Whether the impetus for formation of the corporation originated with a government agency;

2. Whether it is substantially funded by, or its primary source of funds is, a government agency; 

3. Whether one of the principal purposes for which it is formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and 

4. Whether the corporation is treated as a public entity by other statutory provisions.

Impetus for Formation

This factor is met when an entity is created by statute, ordinance or some official action of another governmental agency.  You stated that discussions among various community groups generated the formation of the Coalition and that the Great Valley Center played a significant role in establishing and funding the Coalition.  It does not appear from your facts that the Coalition was created by an official action of a governmental agency.  Therefore, this factor is not met.

Mixed Funding

The Coalition receives its funding from both public and private sources.  As such, the Internal Revenue Service has made a preliminary determination that the Coalition will be classified as a organization covered by 26 USCA sections 509(a)(1) and 170(b)(1)(A)(vi).  Although the Coalition received a majority of funding from private sources in the year before last, we recognize that most recently a substantial amount of funding was received from governmental sources and give this consideration in our Siegel analysis.  Based on this information, we consider this factor to be met.

Service which Public Agencies Traditionally Perform

You have stated that the purpose of the Coalition is to develop water policy recommendations for the benefit of the San Joaquin Valley as a whole.  Furthermore, each recommendation goes to the member boards of supervisors for approval and action.  

 
Nevertheless, merely providing some public service does not mean that an entity will be found to be a local governmental agency per se.  In re Leach (1978) 4 FPPC Ops. 48, found that neither a downtown business association nor a chamber of commerce were local governmental agencies because the services they provided were not solely public in nature.  The opinion pointed out that the downtown business association and chamber of commerce performed services specifically benefiting the downtown business area and retail stores, restaurants, and hotels located throughout the city.  The opinion concluded that although both the association and the chamber performed certain functions for the city that were beneficial to the public, these functions were not sufficient to raise a private entity to the level of a public agency. 

The Coalition can be distinguished from the types of entities mentioned in the Leach opinion.  The Coalition has purposes specified in its bylaws related to water resources and use practices which are meant to benefit the public as a whole and does not have the purpose of promoting the interests of a particular group.  Specifically, the Coalition’s bylaws state that the Coalition “is not organized for the private gain of any person,” unlike the entities analyzed in the Leach opinion which had the purpose of providing private services.  As a result, we conclude that the Coalition is unlike an entity that provides other non-public functions and instead provides a service traditionally performed by public agencies.

Treated as a Public Entity

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





