





July 25, 2002

Drusilla van Hengel, Mobility Coordinator

City of Santa Barbara

Public Works Department

Post Office Box 1990

Santa Barbara, CA 93102-1990

Re:
Your Request for Advice


Our File No.   A-02-183

Dear Ms. Van Hengel:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May you participate in decisions regarding the Neighborhood Traffic Management Program (“NTMP”) pilot program since you own residential property within the area designated for the pilot program?

CONCLUSION


Absent an exception, you may not participate in any decisions regarding the NTMP pilot program since you own residential property within the area designated for the pilot program that will be materially affected by any decisions regarding the pilot program.  

FACTS


You are the mobility coordinator in the City of Santa Barbara Public Works Department.  The City of Santa Barbara is testing a program known as the Neighborhood Traffic Management Program (“NTMP”).  The purpose of the NTMP is to encourage community involvement in transportation planning and to introduce behavioral and, possibly, physical improvements throughout the neighborhood so as to improve the quality of life on local streets.  The improvements might include travel behavior changes, landscaping, sidewalks, street furniture, and driving reduction measures throughout the neighborhood.  If warranted, traffic calming will also be considered. 


  Your duties as mobility coordinator include management of the NTMP program.  While managing such a program, you may conduct community meetings to decide where traffic problems exist within the neighborhood and to discuss what solutions might be applied, including the behavioral and possibly physical improvements discussed above.


Currently, the program is in a test stage in a neighborhood defined by a specific geographic boundary.  The pilot project area was recommended by a steering committee that developed the program, and was chosen by the Santa Barbara City Council.  You own real property located within that boundary, so that there is no question that your property is within 500 feet of the pilot project. 


You have sought the opinion of James Hammock, MAI (member of the Appraisal Institute), regarding the financial impact of the NTMP program on your property.  Mr. Hammock’s opinion is that there would be no measurable financial impact on your residence.  Specifically, he writes, “While the program being considered seeks to improve one aspect of a neighborhood, it will have no measurable financial impact on any one individual residence.” 

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides an eight-step analysis.

(1) and (2)   Is the individual a public official and will he be making, participating in making, using or attempting to use his/her official position to influence a government decision? 


As the mobility coordinator for the Public Works Department in the City of Santa Barbara, you are considered a public official.  Section 82048 defines “public official” as  an employee of a local government agency.  You would like to participate in decisions regarding the NTMP pilot program.

(3) Identify the official’s economic interests.


Under § 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official.  The one identified in your advice request is your home, which is:

Real Property:   A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $2,000 or more in fair market value.  (Section 87103(b); reg. 18703.2.)  We assume that your interest in your residential property is worth more than $2,000.  Thus, your real property is an economic interest under the Act.

(4) For each of the public official’s economic interests, determine whether that interest is directly or indirectly involved in the governmental decision which the public official will be making, participating in making, using or attempting to use his/her official position to influence.


Real property is directly involved in a decision if it is the subject of a governmental decision or if any part of the public official’s real property is located within 500 feet of the real property which is the subject of the governmental decision.  (Reg. 18704.2(a)(1); Cosgrove Advice Letter No. I-92-536).)
  Since your home is within the pilot area, it is directly involved in the decision.

Steps (5) and (6): Will the financial effect of the decision on the official’s economic interest be material and reasonably foreseeable?



After determining a public official’s economic interests, it must be decided whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests. First, the applicable standard of materiality must be found.  Then it must be determined if it is reasonably foreseeable that the effect of the decision will reach the materiality threshold.  Regulation 18706 states:  “[a] material financial effect on an economic interest is reasonably foreseeable ... if it is substantially likely that one or more of the materiality standards [citation] applicable to that economic interest will be met as a result of the governmental decision.”

The materiality standard for real property directly involved in a governmental decision is in regulation 18705.2(a)(1): 

“Real property, other than leaseholds. The financial effect of a governmental decision on the real property is presumed to be material. This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”


Because there is a presumption that financial effects on real property directly involved in a governmental decision are material, a material financial effect is reasonably foreseeable in such decisions. In order to rebut the presumption of materiality, you must prove that there will be no financial effect on your real property interest, not even one penny, resulting from the decision.
 

 A public official may seek third-party assistance, such as a real estate appraisal, to help decide whether the presumption holds true in his or her situation.  We have advised in the context of indirectly involved real property that an appraisal conducted by a disinterested and otherwise qualified real estate professional, that is based upon an accurate understanding of the underlying facts, and that also considers the factors listed in regulation 18705.2(b)(1)(A)-(C), will generally be considered as a good faith effort by a public official to assess the financial effect of a decision on his or her property. (Perkins Advice Letter, No. A-99-024.)


However, a public official may not simply rely on a third-party appraisal without further inquiry into whether the person conducting the appraisal is qualified to do so, whether the appraisal considered the appropriate standards and all of the appropriate factors described in our regulations, and whether the conclusion reached by the appraiser is objectively defensible (e.g., based on a full and accurate assessment of the underlying facts). (O’Harra Advice Letter, A-00-174.)  When these criteria are met, a public official may find that a third-party appraisal provides a reasonable and objective basis for rebutting the presumption that a decision will have a reasonably foreseeable material financial effect upon his or her economic interest in directly involved real property.

You sought the advice of Mr. James Hammock, a real estate appraiser.  According to Mr. Hammock’s letter of May 31, 2002, to you, he reviewed material pertaining to the NTMP program. He specifically stated that “…programs such as this are impossible to analyze to the point of identifying specific dollar amount impacts on each home.”  He then concluded that the NTMP “will have no measurable financial impact on any one individual residence.”  This conclusion is not specific to your financial interest in your residential property.  Furthermore, the presumption of materiality for directly involved property may only be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on your real property.

Further, Mr. Hammock does not state if he conducted an appraisal examining the factors listed in regulation 18705.2(b)(1)(A)-(C), copy enclosed.  Subsection (C) specifically addresses consideration of traffic, intensity of use, noise levels and emissions, which may be issues examined in the pilot program.  Mr. Hammock did not render an appraisal upon which you can rely for purposes of the Act. 4 It does not appear that you can reasonably conclude that there will be no financial effect on your property, and you may not participate in any governmental decisions regarding the pilot NTMP program in your neighborhood. 5

If you have any further questions regarding this matter, please contact me at (916)322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Regulation 18704.2 (a)(1)-(5) enumerates several factors to determine if the real property is the “subject of the governmental decision.”  However, please note that the Commission does not consider this an exclusive list.  In this regard, the Commission will be looking at clarifying amendments to this regulation at its September 5, 2002, meeting to show that the 500-foot test is not limited to the factors listed in regulation 18704.2(a)(1)-(5).


� This is a strict standard (the so-called “one penny rule).  If the decision can reasonably be foreseen as having a financial effect as little as even one penny upon a public official’s directly involved economic interest in real property, it will, in the absence of an exception, be cause for disqualifying the public official from involvement in the decision.


4  Please note that the Commission cannot make the determination of materiality which is necessarily a factual question.  The Commission does not act as a finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)





5 We have not analyzed steps 7 and 8 (the “public generally” exception and legally required participation, respectively), since these are exceptions to the conflict-of-interest rules and nothing in your facts suggest they apply.





