





November 5, 2002

Laura C. Kuhn, Community Development Director

City of Scotts Valley

Planning Department

One Civic Center Drive

Scotts Valley, CA 95066

Re:
Your Request for Advice


Our File No.   A-02-192

Dear Ms. Kuhn:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).


Please note that we can only advise prospectively and we cannot comment on any past conduct.
  You stated that you have not participated in any matters that are the subject of this request since you made a down payment and opened escrow on the home you purchased on August 2, 2002.

QUESTIONS

1. May you participate in decisions regarding the relocation of two propane storage and distribution facilities since you own residential property approximately 2,000 feet from the Geyer Quarry relocation site?

2.   May you participate in decisions regarding the Geyer Quarry acquisition as a mitigation bank for the Habitat Conservation Plan since you own residential property approximately 2,000 feet from the Geyer Quarry?

CONCLUSIONS

1. Since it is presumed that the decisions to relocate the propane gas tanks and distribution facility to the Geyer Quarry will not have a material financial effect on your residential property, you may participate in the decisions.  Whether this presumption is rebutted is a factual determination that a public official must make. You should examine the specific factors in regulation 18705.2(b) that would rebut the presumption of materiality based on your facts.  If you find that there will be a material financial effect on your property, you may not participate in the relocation decisions.

2.   Since the “public generally” exception does not apply to the decision to acquire the Geyer Quarry as a mitigation bank for a habitat conservation plan, you may not participate in decisions pertaining to the Habitat Conservation Plan. 

FACTS


You are the community development director/deputy city manager for the City of Scotts Valley.  Scotts Valley’s current population is 11,600 persons.  You recently purchased a home, which is located just outside of the corporate limits of Scotts Valley, but within the jurisdiction of the County of Santa Cruz. Your escrow closed on August 2, 2002.  


The City of Scotts Valley has been working with the County of Santa Cruz to acquire a privately owned property known as the Geyer Quarry.  This site is located approximately 2,000 feet from your home.  The acquisition of the site by the city and county will address several issues, two of which may create a potential conflict of interest for you.  You have stated that although both decisions concern the Geyer Quarry site, they are two independent decisions that are neither alternatives nor interrelated.  This site could serve both purposes or either purpose independently.  You have requested our advice on the two issues identified below.

Propane Gas Company Relocation:


The City of Scotts Valley is working to relocate two propane storage and distribution facilities to a new location.  The Geyer Quarry site is a prime candidate for the relocation. The city has been attempting to relocate the propane facilities due to the congested area surrounding their current locations and the significant safety threat that they pose.  A report from the Scotts Valley Fire District Board was submitted to the city  recommending relocation and identifying the risks of the propane facilities.  Your concern is that the proposed propane company relocation could potentially impact property values in the immediate residential area due to the introduction of bulk storage (over 60,000 gallons) and distribution of a highly flammable gas.


Your role in the process is to assist the propane companies with the relocation and to negotiate with the county regarding the acquisition and future permitting of the site.  You are also coordinating with the county on purchase of surrounding parcels.  You stated that you have not participated in these matters and are awaiting our advice. 

You expressed concerns about the impact on property values in your residential area due to the risks of storing and distributing highly flammable gas nearby. In fact, the Scotts Valley Fire District Chief recommended to the city council that development  between a 500 and 1,500 foot radius of the existing tanks be restricted to non-residential use.  Although this recommendation has not been formally accepted by the city council, the city is meeting with the fire chief to discuss options for implementation which will then be forwarded to the city council.  You do not have information that the fire chief has made this recommendation to the relocation site.

 Habitat Conservation Plan:


The Geyer Quarry site is also being targeted for acquisition to provide a mitigation bank site for a Habitat Conservation Plan (“HCP”) for local endangered species. The southern portion of Scotts Valley and the surrounding areas of the unincorporated areas of Santa Cruz County are host to several endangered plants and insects.  Currently, the U.S. Fish and Wildlife Service has determined that any construction involving ground disturbance could result in “take,” particularly for the 

Mt. Hermon June Beetle, an endangered insect.  Any construction which results in “take” is a violation of the Endangered Species Act.  In order to allow construction to occur, an HCP is required, which involves the setting aside of open space lands to serve as a mitigation bank for the allowed construction.  


Your role in the process to date has been to coordinate with the county on the development of the HCP and to assist in the acquisition of the Geyer Quarry.  Without acquisition of a mitigation banking site, construction activities will continue to be delayed, and may force individual property owners to attempt to obtain their own individual HCP.  Such plans can take years to process and are very costly. 

Your home is located in an area that may contain the Mt. Hermon June Beetle, and you are considering adding on to your home.  The Geyer Quarry acquisition as a mitigation bank for the HCP may have an impact on the property value of your home as well as the cost and timing for obtaining permits to do future expansion work on your home.


You also stated that ten percent or more of the population of the city and ten percent or more of all property owners or homeowners in the city are affected by the June Beetle.  You believe that decisions regarding the HCP would affect your economic interests in substantially the same manner as this significant segment of the population and property owners.

ANALYSIS


Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides an eight-step analysis.

Steps (1) and (2)   Is the individual a public official and will he/she be making, participating in making, using or attempting to use his/her official position to influence a governmental decision? 


As the community development director/deputy city manager for the City of Scotts Valley, you are a public official. You have been asked to participate in making two different governmental decisions regarding the Geyer Quarry site.

Step (3) Identify the official’s economic interests.


Under section 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official.  The interests identified in your advice request include residential property and personal finances:  

Real Property: A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $2,000 or more in fair market value.  (Section 87103(b); reg. 18703.2(a).) When the property was in escrow, which closed on August 2, 2002, you had an interest in real property due to the $5,000 deposit.  The option to acquire an interest in real property is an economic interest under the Act.  (Section 82033.)  Since escrow has closed, you now own the home.

Personal Finances: Under section 87103 and regulation 18703.5, a public official has an economic interest in his or her personal finances and those of his or her immediate family.  A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing.

Step (4) For each of the public official’s economic interests, determine whether that interest is directly or indirectly involved in the governmental decision which the public official will be making, participating in making, using or attempting to use his/her official position to influence.


Real property is directly involved in a decision if it is the subject of a governmental decision or if any part of the public official’s real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision.  (Regulation 18704.2(a).) Since your residential property is approximately 2,000 feet from the Geyer Quarry, your real property interest is indirectly involved in the decision. (Regulation 18705.2(b).)


“A public official or his or her immediate family are deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.” (Regulation 18704.5.)
Steps (5) and (6) Will the financial effect of the decision on the official’s economic interest be material and reasonably foreseeable?



After determining a public official’s economic interest, it must be decided whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests. First, the applicable standard of materiality must be found.  Then it must be determined if it is reasonably foreseeable that the effect of the decision will reach the materiality threshold.  Regulation 18706 states:  “[a] material financial effect on an economic interest is reasonably foreseeable ... if it is substantially likely that one or more of the materiality standards [citation] applicable to that economic interest will be met as a result of the governmental decision.”


The materiality standard for real property indirectly involved in a governmental decision is set forth in regulation 18705.2(b), as follows:

“(b) Indirectly involved real property interests. 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Please note that the Commission does not provide advice relating to past conduct. (Regulation 18329(b)(8)(A).) Therefore, any conclusions contained herein apply only to prospective actions.


  





