





August 28, 2002

Shahir Haddad

411 No. San Dimas Avenue

San Dimas, CA 91773

Re:
Your Request for Informal Assistance


Our File No.   I-02-199

Dear Mr. Haddad:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Since you ask for 

general guidance regarding your conduct under the Act, your request is being considered a request for informal assistance.
 We encourage you to consider whether other laws
 may also be implicated by your situation.  The Commission is charged with interpreting and enforcing the provisions of the Act, and may provide advice only with respect to those provisions (section 83114).

QUESTION

How will the conflict-of-interest provisions of the Act affect your participation in decisions as an employee of the Department of Toxic Substances Control (“DTSC”) where the decisions may affect a possible future employer?

CONCLUSION

The conflict-of-interest provisions of the Act will prohibit you from making, or participating in the making of, any governmental decision which will have a material financial effect on any future employer once you have a present financial interest in that employer.  

FACTS


You are employed by the Department of Toxic Substances Control (“DTSC”) as an engineer.  The DTSC regulates companies that handle hazardous substances or are responsible for cleanup of hazardous substances.  Companies regulated by DTSC hire a wide range of engineering consultants.  You are looking into part-time employment with an environmental engineering consultant.  Your plan is to remain employed by DTSC while also obtaining part-time consulting employment.


On August 26, 2002, you provided additional facts regarding your prospective employment.  This part-time employment which you are planning to obtain is, at this point, merely speculative.  You are writing for general advice to discover if you are restricted from obtaining part-time employment while working full-time for DTSC.

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their financial interests.  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from “making,” “participating in making,” or otherwise using his or her official position to “influence” a governmental decision in which the official has a financial interest. 

The Act never prohibits you from considering additional employment; however, you should consult your agency’s statement of incompatible activities for guidelines when considering employment concurrent with your position at DTSC.
  Also, if your situation changes and you obtain additional employment, then that employment could cause you to have a conflict of interest in your state job.  Since you do not yet have a firm offer of employment, you do not have an economic interest in your prospective employer.  Because of the general nature of your questions, we cannot provide you with specific advice but have furnished the standard eight-step analysis the Commission has adopted for you to apply if and when you are faced with a governmental decision that might affect a non-governmental employer.  (Regulation 18700 (b)(1) - (8).)
 

Step One: Are you a “public official”?

Under the Act, a “public official” is defined, in part, as a “member, officer, employee or consultant of a state or local government agency.”  (Section 82048.)  As an employee of DTSC, you are a public official and subject to the conflict-of-interest provisions of the Act. 

Step Two: Are you “making,” “participating in making” or “influencing” a governmental decision?

The Act’s conflict-of-interest provisions apply only to disqualify a public official from “making,” “participating in making,” or “influencing” a governmental decision.  If the determination is made that you are not engaging in any of these actions, then the conflict-of-interest rules are not implicated and the analysis ends.  Therefore, the threshold question in any analysis is whether you are “making,” “participating in making,” or “influencing” a governmental decision regarding your prospective private sector employer.  

Although you stated that you are employed by the DTSC as an engineer and that the DTSC regulates companies which handle hazardous substances or are responsible for clean up of hazardous substances, you have not provided specific information regarding your job duties.  Therefore, you should apply the following standards for determining whether you are “making,” “participating in making,” or “influencing” a “governmental decision” within DTSC.

Making a Governmental Decision

Under the analysis prescribed by step two, a public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, appoints a person, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; regulation 18702.1(a).) 

Participating in Making a Governmental Decision

A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; regulation 18702.2.) 

Influencing a Governmental Decision

There are two rules as to whether a public official uses or attempts to use his or her official position to influence a governmental decision.  The first rule applies when the governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency, but the public official is not a decisionmaker per se.  (Regulation 18702.3(a).)  In that case, if “the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency” then he or she is attempting to influence a governmental decision.  This includes, but is not limited to, “appearances or contacts by the official on behalf of a business entity, client, or customer.” (Ibid.)

The second rule applies when the governmental decision is within or before an agency other than the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(b).)  Under this rule, the official cannot act or purport “to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency” to influence a decision.  (Ibid.)  

Step Three: What are your economic interests?

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests.  There are six economic interests, but your question and account of the facts discloses a possible impact on only three:

· A public official is a director, officer, partner, trustee, employee, or holds any position of management in a business entity (section 87103(d); regulation 18703.1(b)); 

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).

“Income” as used in section 87103(c) means “a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, [or] proceeds from any sale, gift….”
  (Section 82030(a).)  You have an economic interest in DTSC because you are an employee.  (Section 87103(d); regulation 18703.1.)  Additionally, if you receive $500 or more in salary or other income from your prospective employer within 12 months prior to the decision, they would be an economic interest to you under section 87103(c). 

Step Four: Are your economic interests directly or indirectly involved in the governmental decisions?

 
A person, including a business entity or source of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 

   “(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

   (2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Regulation 18704.1(a).) 

Under the Commission’s regulations, business entities and sources of income which are not directly involved under the rules stated above are considered indirectly involved for purposes of choosing the materiality standard. (Regulation 18704.1(b).)  If the prospective private sector employer is involved with your agency in one of the ways stated above, then they would be directly involved and you would apply the corresponding materiality standard found below.

Steps Five and Six: Will the financial effect of the decision on your prospective private sector employer be material and reasonably foreseeable?


If you determine that any decision you participate in will affect your prospective employer, you must next determine if that decision will have a reasonably foreseeable “material financial effect.”
  Regulations 18705.1 and 18705.3 (enclosed) define “material financial effect” on a business entity source of income.  Regulation 18705.1 determines material financial effect when your prospective employer is directly affected by your recommendations.  Regulation 18705.3 sets out the thresholds for materiality when your prospective employer would be indirectly affected by your recommendations.  Since there is no decision before you at this time, we suggest you contact the Commission when you have a specific decision pending before you.

Steps Seven and Eight: “Public Generally” and “Legally Required Participation” Exceptions

Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally.  Step eight is an exception that applies when the official is legally required to participate in the decision.  You can get general information on both of these exceptions in the, “Can I Vote? Conflicts of Interest Overview” pamphlet, which is enclosed.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3), copy enclosed.)


� For example, Government Code section 1090, your agency’s statement of incompatible activities, or the Contract Code could be implicated.


� For a listing of the restrictions that apply while you are employed at the Department of Toxic Substances Control, please refer to its statement of incompatible activities and refer to the Attorney General’s office for issues regarding other laws outside the Act. 


� Also note that the Act prohibits specified officials from “making,” “participating in making,” or “influencing” a governmental decision that directly relates to a prospective employer.  (See section 87407 and regulation 18747, enclosed.)


� These steps are addressed in the FPPC document entitled, “Can I Vote? Conflicts of Interest Overview” which is enclosed for your information.


� Income does not include salary and reimbursement for expenses from a state, local, or federal government.  (Section 82030(b)(2).)





� Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)








