





September 12, 2002

Dan Carter, Executive Director

Yosemite Sierra Visitors Bureau

40637 Highway 41

Oakhurst, CA 93644

Re:
Your Request for Advice


Our File No.  A-02-202

Dear Mr. Carter:


This letter is in response to your request for advice on behalf of the Yosemite Sierra Visitors Bureau regarding the conflict of interest code provisions of the Political Reform Act (the “Act”).
  You are seeking this advice at the request of the Madera County Counsel’s Office.

QUESTION


Is the Yosemite Sierra Visitors Bureau considered a “local government agency” under the Political Reform Act?

CONCLUSION


The Yosemite Sierra Visitors Bureau is not a local government agency under the Act and does not need to adopt a conflict of interest code.

FACTS


The facts provided in your letter and during our telephone conversation on August 27, 2002, are set forth in the analysis below.

ANALYSIS


Section 87300 requires that every agency “adopt and promulgate” a conflict of interest code.  The term “agency,” as defined in section 82003 includes a “local government agency.”  “Local government agency” is defined as:
“[A] county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.” (§ 82041.) 

Your question is whether the Yosemite Sierra Visitors Bureau (“Yosemite Sierra” or “visitors bureau”) is a local government agency and thus, required to adopt a conflict of interest code and comply with the Act.  Where an entity is not definitively included or excluded from coverage under the Act, the Commission applies the criteria set forth in its opinion in In re Siegel (1977) 3 FPPC Ops. 62, to assist in making that determination. 

Under Siegel, to determine the nature of a given entity, four criteria are examined:

1. Whether the impetus for formation of the corporation originated with a government agency.

2. Whether it is substantially funded by, or its primary source of funds is, a government agency.

3. Whether one of the principal purposes for which it is formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

4. Whether the corporation is treated as a public entity by other statutory provisions.

Impetus for Formation


This factor is met when an entity is created by statute, ordinance or some official action of another governmental agency.  You stated that Yosemite Sierra was initially formed by the Madera Chamber of Commerce in 1983 as a nonprofit organization.  It currently has an eighteen-member board of directors.  One of the directors is a member of the board of supervisors.  Therefore, this factor is not met.

Funded by a Governmental Agency 


Yosemite Sierra receives approximately 2/3 of its funding from the county board of supervisors.  The county’s general fund provides annual rollover funding.  This factor is met since there is a continuing source of government money to help fund Yosemite Sierra.

Service which Public Agencies Traditionally Perform

The purpose of Yosemite Sierra is generally to promote tourism throughout the Yosemite area and Madera County.  The visitor’s bureau has no ties to any county governmental agencies other than its funding.  The board of directors of the visitor’s bureau does not advise or make recommendations to any governmental agencies.

The Leach Opinion found that neither a downtown business association nor a chamber of commerce were local governmental agencies because the services they provided were not solely public in nature.  Although both the association and the chamber performed certain functions for the city that were beneficial to the public, that was not sufficient to raise a private entity to the level of a public agency.  (In re Leach (1978) 4 FPPC Ops. 48.)  Similarly, Yosemite Sierra does not provide a service that is commonly provided by municipalities in their public function.  Therefore, this factor is not met.

Treated as a Public Entity by Other Statutes

Yosemite Sierra has non-profit, tax exempt status under Section 501(c)(6) of the Internal Revenue Code. The visitors bureau is subject to the meeting requirements in Corporation Code section 5510 et seq. and the requirements for self-dealing transactions and interested director provisions in Corporation Code section 5233.  It is not subject to the Brown Act or the Torts Claims Act, applicable to public agencies.

It is important to look at the facts in Siegel and how the corporation was treated as a public entity in the context of other statutory provisions.  Siegel analyzed a water development corporation that obtained financing by issuing bonds.  Because the corporation enjoyed the same legal status as a public entity under both state and federal tax and securities laws, Siegel concluded that the corporation was treated as a public entity by other statutory provisions and the fourth criteria was met. 

Although Yosemite Sierra has tax exempt status under Section 501(c)(6), this alone is not evidence that Yosemite Sierra is treated like a public entity by other provisions of law. Section 501(c)(6) provides a tax exemption to business leagues, chambers of commerce and other boards not organized for profit.  Although the visitors bureau enjoys tax exempt status different from business entities, it is not viewed as a public entity under the tax laws.  (See Leach, supra.)  

In the past, we have advised that because a non-profit corporation enjoys tax benefits similar to public agencies, this criterion was met. (Lazarus Advice Letter No. I-01-164 and Giuffre Advice Letter No. A-89-066.)  To the extent Lazarus and Giuffre are inconsistent with this letter, they are superseded.  Moreover, Lazarus and Giuffre are distinguished in that at least two other criteria had been met.

Yosemite Sierra is subject to certain provisions of the Corporations Code that apply to nonprofit public benefit corporations, but these laws apply to the visitors bureau as a nonprofit corporation rather than a public entity.  Therefore, in this case, this fourth criterion is not met.

Summary and Conclusion

The Siegel opinion provides that all the criteria must be evaluated when determining whether or not an entity is a public agency.  It does not, however, require that all four criteria be met. Yosemite Sierra only meets the funding criterion.  Its impetus for formation did not originate with a governmental entity, it does not perform the traditional functions of a governmental agency and it is not treated as a public entity by other provisions of law.   Siegel examined the “true nature of the entity” to see if it is intrinsically “public” in character and Yosemite Sierra does not meet this test.

Therefore, we conclude that at this time, Yosemite Sierra is not a local government agency within the meaning of section 82041.  As such, the members of the board of directors are not public officials under section 82048 and are not subject to the provisions of the Act.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





