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September 25, 2002

Marguerite P. Battersby

Brunick, Battersby, McElhaney

& Beckett

Post Office Box 6425

San Bernardino, CA 92412

Re:
Your Request for Advice


Our File No.   A-02-216

Dear Ms. Battersby:


This letter is in response to your request for advice on behalf of Larry K. McCallon regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS

1.  May Commissioner McCallon participate in a decision on a proposed residential development project if his residence is located within 500 feet of the project area?

2.  Would advice to the above question change if he is elected to the city council in November?

CONCLUSIONS

1.  Because Commissioner McCallon does not have an identifiable economic interest based on the information you have provided, he cannot have a resulting conflict of interest in the decision on a proposed residential development project.  Consequently, he is permitted to participate in the decision. 

2. The conclusion regarding Commissioner McCallon’s potential economic interests would remain the same regardless of whether he is elected to the city council.

FACTS


The following facts are based on your incoming letter and a phone conversation between Larry McCallon and Commission staff counsel.  Larry McCallon is an appointed planning commissioner for the City of Highland (“the City”).  His residence is within 500 feet of a proposed residential development project in East Highlands Ranch, a master planned community in the City (“the Project”).


Commissioner McCallon and his wife live in a house with his son, his daughter-in-law and their two children.  The McCallons and his son and daughter-in-law purchased the house together as joint tenants in 1991, and have lived there together since that time.  In May 2002, Commissioner McCallon and his wife quitclaimed their entire interest in the house to his son and daughter-in-law.  The deed was recorded on the property.  Neither Commissioner McCallon nor his wife received income nor any other type of consideration for executing this deed.  Commissioner McCallon and his wife continue to live in the house, without any obligation to pay rent for their use of part of the house.  Commissioner McCallon estimates that the rental value for the entire house would be approximately $1,500 per month.  Commissioner McCallon and his wife have the exclusive use of one bedroom out of five, and share use of the common areas of the house.


Commissioner McCallon is presently a candidate for election to the Highland City Council.  The election will occur in November.

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  As a member of the City of Highland Planning Commission, Commissioner McCallon is a public official and subject to the conflict-of-interest rules.  Additionally, he will “make a governmental decision” if he votes on a decision on the proposed residential development project.
  

The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  Because your inquiry specifically pertains to the identification of Commissioner McCallon’s economic interests, we limit our analysis to the following question:

What are Commissioner McCallon’s economic interests? 
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; regulation 18703.5).

Your question pertains to whether Commissioner McCallon has a real property interest in the house in which he resides.
  Under the Act, an “interest in real property” includes:

  “…any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more.  Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.”  (Section 82033.)

Under this section, Commissioner McCallon’s real property interests include a pro rata share of property owned by members of his immediate family.  However, the commissioner’s son is not considered a member of his immediate family for purposes of the conflict-of-interest rules because the definition of “immediate family” (see footnote 2) does not include an adult child.  Therefore, Commissioner McCallon does not have a real property interest in the house where he lives.


The facts provided state that Commissioner McCallon and his wife executed the quitclaim deed to relinquish their interest in that property without receiving consideration (e.g., income) in return.  Based on this information, Commissioner McCallon will not have an economic interest in his son as a source of income.
 

Finally, there is a question of whether the housing received by the commissioner and his wife without paying rent is a gift.  A gift is “any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received….”  (Section 82028.)  In general, the provision of rent-free housing constitutes a gift.  However, the definition of “gift” does not include gifts from:

“…an individual’s spouse, child, parent, grandparent, grandchild, brother, sister, parent-in-law, brother-in-law, sister-in-law, nephew, niece, aunt, uncle, or first cousin or the spouse of any such person….”  (Section 82028(b)(3).)

Therefore, Commissioner McCallon does not have an economic interest in his son or daughter-in-law as sources of a gift to him.  

Because Commissioner does not have an identifiable economic interest based on the information you have provided, he cannot have a resulting conflict of interest in the decision on a proposed residential development project.  Consequently, he is permitted to participate in the decision.  This conclusion regarding Commissioner McCallon’s potential economic interests would remain the same regardless of whether he is elected to the city council.
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  



Natalie Bocanegra



Staff Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; regulation 18702.3.)  If Commissioner McCallon engages in any of the actions detailed above with regard to this decision, he will “participate in making” or “influence” this decision.


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.


� You have not provided facts regarding other economic interests.  For purposes of this letter we assume Commissioner McCallon has no other economic interests relevant to the decision about which you have inquired.


�  This conclusion is based on the facts provided.  We do not opine as to whether housing provided to the commissioner and his wife constitutes consideration in exchange for execution of the quitclaim deed.  However, please note that a child of an official can be a disqualifying source of income to the official for purposes of the Act.  (Sections 87103(c) and 82030; see also Boss Advice Letter, No. I-96-215.)





