
November 18, 2002

Ms. Barbara Z. Leibold

Van Blarcom, Leibold, McClendon

& Mann

23422 Mill Creek Drive, Suite 105

Laguna Hills, CA 92653

Re:
Your Request for Advice


Our File No. A-02-218

Dear Ms. Leibold:


This letter is in response to your request for advice on behalf of Thomas Buckley, Councilmember for the City of Lake Elsinore, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders advice; this advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code section 83114.)

QUESTIONS

1.  Does Councilmember Buckley have a conflict of interest disqualifying him from serving as the City’s representative on the Riverside County Transportation Commission (“Transportation Commission”), the Western Riverside Council of Governments (“WRCG”), or various subcommittees of these entities? 


2. Generally, does Councilmember Buckley have a conflict of interest disqualifying him from being involved in City Council decisions which will have a reasonably foreseeable material financial effect on clients of O’Reilly Public Relations (“O’Reilly”), a media consulting company?


3.  Does Councilmember Buckley have a conflict of interest disqualifying him from being involved in decisions of the Lake Elsinore City Council (“City Council”) concerning a pending lawsuit, and settlement of that suit, between the City of Lake Elsinore (the “City”) and the Elsinore Valley Municipal Water District (“Water District”)? 


4.  Does Councilmember Buckley have a conflict of interest disqualifying him being involved in decisions of the City Council concerning City funding for the Lake Elsinore & San Jacinto Watershed Authority (“Watershed Authority”), the prioritizing of funding and scheduling of projects for the Watershed Authority, and involving the Watershed Authority as a party to the Water District settlement?


5.  Does Councilmember Buckley have a conflict of interest disqualifying him from being involved in decisions of the City Council concerning the Riverside County Integrated Plan (“County Plan”)

CONCLUSIONS


1.  No.  The conflict-of-interest provisions of the Act apply only to a public official when making, participating in making, or influencing a governmental decision.  These provisions do not disqualify an official from holding an elected or appointed public office.  Other laws, however, may apply.


2.  No. Generally, Councilmember Buckley will not have conflict of interest disqualifying him from being involved in City Council decisions which will have a reasonably foreseeable material financial effect on clients of O’Reilly, since those clients will not be considered sources of income to him.  (Section 82030(a).)  However, if a City Council decision involving one or more of those clients will also have a reasonably foreseeable material financial effect on O’Reilly, he will have a potentially disqualifying conflict of interest.

3.   It appears that Councilmember Buckley will have a conflict of interest potentially disqualifying him from participating in City Council decisions concerning the lawsuit with the Water District; it appears reasonably foreseeable that that these decisions may have a material financial effect upon O’Reilly, a source of income to Councilmember Buckley. This is a factual question for Councilmember Buckley to ultimately decide. 

4. & 5.   No.  It does not appear that Councilmember Buckley will have a conflict of interest potentially disqualifying him from participating in City Council decisions concerning City funding and project scheduling for the Watershed Authority, and City Council decisions involving the County Plan.  Based on your facts, it does not appear reasonably foreseeable that these decisions will have a material financial effect upon O’Reilly.

FACTS

O’Reilly/The Buckley Company


In January of 2002, Councilmember Buckley resigned his salaried employment
 with O’Reilly and formed his own media relations agency, The Buckley Company, which he operates as a sole proprietorship.  The Buckley Company has a number of clients, including developers, but the majority of its income is currently derived from subcontracted services performed on behalf of O’Reilly for several of O’Reilly’s clients.
  During the past twelve months, O’Reilly’s clients included the Water District, the Watershed Authority, and Riverside County.  O’Reilly’s contract with the Water District has expired, but is anticipated to be renewed.  O’Reilly’s contracts with the Watershed Authority and Riverside County are ongoing.  

As an employee of O’Reilly, Councilmember Buckley provided media relations services to the Water District and Riverside County during the past twelve months.  Although the Water District, Riverside County, and the Watershed Authority are not clients of The Buckley Company, The Buckley Company has performed media relations services during the past twelve months, as a subcontractor on O’Reilly’s behalf, for Riverside County. 

Local Government Entities


In addition to his duties as a City Council member, Councilmember Buckley is also an alternate representative, on behalf of the City, to the Transportation Commission.  Representatives to the Transportation Commission are paid a stipend of $100 per meeting they attend.  To date, Councilmember Buckley has not attended a meeting of the Transportation Commission.  He also serves as the City’s representative to WRCG.  As the City’s representative, he is paid a stipend of $50 per meeting attended. 

Pending Activities



The City has a pending lawsuit against the Water District concerning alleged illegal diversions of water from the San Jacinto River, which feeds into Lake Elsinore.  Settlement negotiations have been ongoing and it is possible that a settlement of this suit will be submitted to the City Council for approval.  Among the provisions being considered is permanent use of recycled water to supplement natural flows of San Jacinto River water into Lake Elsinore.  It is expected that the eventual resolution of this suit will have a significant financial impact on the City and Water District.  In the past, O’Reilly was hired by the Water District to conduct a public awareness campaign concerning use of recycled water in Lake Elsinore.  If the Water District renews its public awareness program, it is anticipated that O’Reilly will be retained to conduct that program.


The City, the Water District, Riverside County, and two other public entities together comprise the membership of the Watershed Authority.  The Watershed Authority was formed to enhance water quality in Lake Elsinore and the San Jacinto River watershed.  The City, on occasion, has allocated funding to the Watershed Authority in the form of advances that are to be reimbursed by the Watershed Authority.  The Watershed Authority also receives funding from the State of California.  The City Council helps make decisions concerning the projects undertaken by the Watershed Authority, including future projects that would be part of the settlement, above, if the settlement is subsequently approved.  It is also suggested that the Watershed Authority assume a role akin to a mediator or administrator in connection with this settlement.


The Transportation Commission is a forum within Riverside County allowing local officials to participate in, and influence, transportation planning and programming within the county.  In addition, the Transportation Commission plans and funds specific transportation projects with the county.  Membership includes the Riverside County Board of Supervisors, one representative from each city in Riverside County, and an individual appointed by the Governor. 


ANALYSIS

Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87100 does not prohibit a public official from holding a position in an agency, but describes those circumstances in which a public official may not be involved in the governmental decisions of his or her agency. 

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700, subdivisions (b)(1) - (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes, participates in making, or influences a governmental decision which may materially affect one or more of his or her economic interests.

1. & 2.   Is Councilmember Buckley a public official making, participating in making, or influencing a governmental decision?


The conflict-of-interest prohibition applies only to public officials.  As an elected member of the City of Lake Elsinore City Council, he is a public official. (Section 82048; regulation 18701(a).)  As a council member, unless disqualified under the conflict-of-interest provisions of the Act, he will make, participate in making, and influence the governmental decisions in question.  (Section 87100; regulations 18702.1 – 18702.3.)  

3.     What are Councilmember Buckley’s economic interests? 
The economic interests that might give rise to a conflict of interest are defined in regulations 18703-18703.5.  Under the facts provided, Councilmember Buckley’s potential economic interests, which might give rise to a conflict of interest, are The Buckley Company, O’Reilly, and other sources of income to The Buckley Company aggregating $500 or more over the twelve-month period preceding his making, participating in making, or influencing governmental decisions in the matters discussed above.
  

The Buckley Company

 The Buckley Company is an economic interest to him, as a business entity for which he is the sole owner.  (Regulation 18703.1(b).)  Although you do not state the value of his direct investment in his business, if this value is $2,000 or more, his direct investment (as a matter independent of his ownership interest) would be yet another basis upon which to identify The Buckley Company as a business entity that is an economic interest to him.  (Section 87103; regulation 18703.1(a).)  Finally, he also has an economic interest in The Buckley Company as a source of income to him that aggregates to $500 or more over a twelve-month period prior to the date that he will be called upon to make, participate in making, or influence the governmental decisions you describe.  (Section 87103(c); regulation 18703.3.)

O’Reilly

O’Reilly, as his former employer during the past twelve months, is also an economic interest to Councilmember Buckley since it is a source of income to him personally, aggregating $500 or more over the prior twelve months.

Moreover, in some circumstances, a public official may also have an economic interest in clients or other sources of income to a business entity in which he or she has an ownership interest.  (Section 82030(a).)  The most common case is when the public official’s ownership interest in the business entity is 10-percent or greater.  (Id.)  Since Councilmember Buckley’s ownership interest in The Buckley Company is 10-percent or greater, clients such as O’Reilly and other sources of income to The Buckley Company aggregating $500 or more over a relevant twelve-month period are also economic interests to him under the conflict-of-interest provisions of the Act.  (Murad Advice Letter, No. I-02-100.) 

Riverside County, Water District, Watershed Authority

Since neither Councilmember Buckley nor The Buckley Company have an ownership interest in O’Reilly, clients of O’Reilly who are to O’Reilly sources of income  are not considered to be sources of income to Councilmember Buckley or The Buckley Company.
 

4.  Will these economic interests be directly or indirectly involved in the decision?

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Upon assuming office, Councilmember Buckley reported that his annual salary from O’Reilly was between $10,001 to $100,000.  


�  You state that the cumulative annual income to The Buckley Company from O’Reilly is projected to be in excess of $20,000. 


�   In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regulations 18703.5 and 18705.5.) 


� When a source of income is a former employer the former employer is not considered a source of income to the public official if all of the following apply: 1) all income from the employer was received by or accrued to the public official prior to the time he or she became a public official; 2) the income was received in the normal course of the previous employment; and 3) there was no expectation by the public official at the time he or she assumed office of renewed employment with the former employer. (Regulation 18703.3(b).)  In a telephone conversation with the Commission’s staff on November 5, 2002, you indicated that Councilmember Buckley was sworn into office on November 27, 2001.  Since his employment with O’Reilly did not terminate until January 2002, this exception is not applicable. 


� In addition, these local government entities that are clients of, and sources of income to, O’Reilly are not parents or subsidiaries of, nor business entities otherwise related to, O’Reilly.  Thus, they would not be economic interests to Councilmember Buckley due to a business affiliation.  (Regulation 18703.1(c).) 





