September 19, 2002

Milan Petrovich, Vice Mayor

City of Brentwood

708 Third Street

Brentwood, CA 94513-1396

Re:
Your Request for Advice


Our File No.  A-02-225

Dear Mr. Petrovich:


This letter is in response to your request for advice regarding the conflict-of- interest provisions of the Political Reform Act (the “Act”).
 Please note that this advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code § 83114.) 

QUESTION

Do you have a conflict of interest disqualifying you from participating as a member of the Brentwood City Council (“City Council”) and the Brentwood Redevelopment Agency (“Agency”) in decisions concerning site selection for a new city-owned downtown parking structure?

CONCLUSION


Yes, you have a conflict of interest generally disqualifying you from making, participating in making, or influencing decisions of the City Council or Agency concerning the downtown parking structure.  You have an economic interest in real property that is located within the boundaries of one of the proposed study areas for siting the parking structure.  It is presumed under regulation 18705.2(a) that this interest will be materially financially affected by decisions that will determine whether the parking structure will be located within this area.

FACTS


The Agency’s staff has prepared a downtown parking study evaluating potential locations in the downtown area for a three-story parking garage with ground level retail space.  The study initially examined Study Areas 1-4, but Study Area 3 is no longer under consideration.  The next step in review is for the study to be presented to the Agency for site selection.  You are an elected member of the City Council, which as a body also sits as Brentwood’s Redevelopment Agency.  

In a telephone conversation with the Commission’s staff, you stated that you and your spouse jointly own real property located within Study Area 2.  This property is located more than 500 feet from Study Areas 1 and 4.  This property is developed with a commercial office building and parking lot (of 11 spaces) for the building’s tenants.  The business you work for, as well as two other businesses, occupy this building.  As tenants, each of these two businesses has provided you with $500 or more in income over the past 12 months.  You stated that your pro rata investment in this property exceeds $2,000. 

ANALYSIS

Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.   

1. & 2.   Are you a public official making, participating in making, or influencing a governmental decision?


The conflict-of-interest prohibition applies only to public officials.  As an elected member of the City Council, you are a public official.  (Section 82048; regulation 18701(a).)  As a council member, unless disqualified under the conflict-of-interest provisions of the Act, you will make, participate in making, and influence governmental decisions, including the votes regarding the location of the downtown parking structure. (Section 87100; regulations 18702.1 – 18702.3.)

3.     What are your economic interests? 

The economic interests that might give rise to a conflict of interest are defined in regulations 18703-18703.5.  The specific economic interests about which you inquire are discussed below.  


Real Property -- A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);
  You are a co-owner of real property located within Study Area 2 that is developed with a commercial office building.  Your ownership interest in this property has a fair market value of $2,000 or more.  Thus, this property is an economic interest to you, within the meaning of the Act.


Sources of Income -- A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision at issue.  (Section 87103(c); regulation 18703.3.)  Income, for this purpose, includes a pro rata share of the income of any business entity or trust in which the individual (or his or her spouse) owns directly, indirectly, or beneficially, a 10 percent or greater interest.  (Section 82030(a).)  The tenants leasing office space in the commercial building you own in Study Area 2 provide you with income through their payment of rent.  Each tenant provides you a pro rata share
 of rental income that exceeded, in the aggregate, $500 over the past 12 months.  These tenants are sources of income that are economic interests to you. 

4.   Will these economic interests be directly or indirectly involved in the decision?  
Sources of Income: A person, including a business entity or source of income, in which a public official has an economic interest is directly involved in a governmental decision if that person, either directly or by an agent initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of the proceeding concerning the decision before the official or the official's agency.  (Regulation 18704.1(a)(1)-(a)(2).)  A business entity or source of income is the subject of a proceeding concerning the decision before the agency if the “decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with,” the business entity or source of income.  (Subdivision 18704.1(a)(2).)  

The downtown parking structure is a public works project initiated, funded, and directed by the City of Brentwood.  As such, your tenants did not initiate the project, are not named parties in, or the subject of any proceedings concerning this project.  Thus, they are not directly involved, but are deemed to be indirectly involved in governmental decisions regarding this project.  (Regulation 18704.1(b).)

Real Property: The general rule is that an official’s real property is considered to be directly involved in a decision if it meets any of the criteria in regulation 18704.2(a).  Inasmuch as your co-owned real property on which is situated the commercial office building is located within the boundaries of Study Area 2, regulation 18704.2(a) is met and this property will be directly involved in decisions regarding the downtown parking structure.  

5. & 6.   Will there be a reasonably foreseeable material financial effect on one or more of these officials’ economic interests? 


A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  An effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.) 

Directly Involved Real Property: Regulation 18705.2(a)(1) provides that the financial effect of a governmental decision on directly involved real property is presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect at all on the real property.
  Any proof relied upon by a public official in this regard must be reasonable and objective.  Ultimately, this is a factual question for the public official to decide.  

Indirectly Involved Business Entities as Sources of Income: When the indirectly involved source of income to a public official is a business entity, the reasonably foreseeable financial effect is material if the governmental decision will have a financial effect as described in regulation 18705.1.  The two tenants supplying rental income to you are a local insurance brokerage and real estate agency, respectively.  Given the likely size of these businesses, the applicable materiality standard is presumably that found at regulation 18705.1(c)(4):

   “(4)  If the business entity is not covered by subdivisions (c)(1)-(3), the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that:

   “(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or,

   “(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or 4reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

   “(C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.”    

You state that the eleven parking spaces currently serving this commercial office building have been more than sufficient to meet the parking needs of the building tenants and therefore, the planned parking structure will have no financial effect upon these tenants.  Based on your representations, the decision on where to locate the new downtown parking structure will not have a reasonably foreseeable material financial effect, as described above, upon these tenants.

Segmentation of Decision:

For purposes of determining conflicts of interest under the Act, governmental decisions are analyzed independently to determine if there will be a foreseeable and material financial effect on a public official's economic interest. In re Owen, 2 FPPC Ops. 77 (1976).  Therefore, under certain circumstances, a public official disqualified from one decision may participate in other related decisions, provided that the official's participation in the latter does not affect the decision in which he or she has a disqualifying conflict of interest.  (Sweeney Advice Letter, No. A-89-639.)  If a governmental decision may be logically segregated from other, related decisions, the public body may procedurally segregate the decision prior to allowing the public official with a related disqualifying conflict of interest to participate in the decisionmaking process.
  However, where decisions are too interrelated to be considered separately, the official's conflict on one decision will be disqualifying for the other.  (Kilian Advice Letter, No. A-89-522; Miller Advice Letter, No. A-82-119.)

In this instance, a decision to accept a particular study area for siting the downtown parking structure necessarily precludes siting the parking structure within another study area.  Thus, you cannot participate in decisions concerning Study Areas 1 and 4 unless Study Area 2 has first been considered and rejected (without your participation).

7. & 8. “Public Generally” and “Legally Required Participation” Exceptions
Step seven is an exception that applies when the reasonably foreseeable and material financial effect on an official’s economic interest is not distinguishable from the effect on the public generally.  (Section 83112; regulation 18707.)  Step eight is an exception that applies when the official’s participation is legally required.  (Section 87101; regulation 18708.)  Both of these narrowly construed exceptions are fact-driven and you provide no facts addressing these exceptions.  Accordingly,
 we offer no advice whether these exceptions apply in your situation.  


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  You inquire only about possible conflicts of interest arising due to your ownership interest in the real property located in Study Area 2.  Thus, our response is limited to this context and does not consider possible conflicts of interest arising from other economic interests you have.


� An indirect investment or interest in real property means, among other things, any real property owned by a business entity in which the official owns directly, indirectly, or beneficially a 10 percent interest or greater.  (Section 87103.) 


�  As a co-owner, with your spouse, of this building, your pro rata share of rental income is comprised of your 50-percent share of the rental income, plus your community property interest in your spouse’s pro rata share of the rental income.  (Section 82030.)   


�   In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regulation 18703.5.)  


� This is a strict standard (the so-called “one-penny” rule).  If the decision can reasonably be foreseen as having a financial effect, as little as even one penny upon a public official’s directly involved economic interest in real property, it will, in the absence of an exception, be cause for disqualifying the public official from involvement in the decision.  


� The Commission has previously advised public officials that the procedural segregation must include the following three steps: (1) the decision in which the public official has a disqualifying financial interest should be segregated from the other decisions on the public body's agenda; (2) the decision should be considered first and a final decision should be reached without the disqualified official's participation; and (3) once a final decision has been reached, the disqualified official may participate in the other decisions so long as his or her participation does not result in re-opening the previous decision, or in any other way affect the decision from which the official was disqualified.  (Ennis Advice Letter, No. A-94-203.)


 


�  The Commission does not act as a finder of fact when it provides advice and bases its advice upon the facts presented.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  





