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September 16, 2002

Heather C. McLaughlin, City Attorney

City of Benicia

250 East L Street

Benicia, CA 94510

Re:
Your Request for Advice


Our File No.   A-02-231

Dear Ms. McLaughlin:


This letter is in response to your request for advice on behalf of Councilmember Pierre Bidou regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note, the Commission does not provide “confirmation of advice” rather we are treating your advice request as a new request.  In addition, the Commission does not act as a finder of fact in its advice-giving capacity (In re Oglesby (1975) 1 FPPC Ops. 71), and our advice is applicable only to the extent that facts provided to us are correct and that all of the material facts have been provided.

QUESTION

May Councilmember Bidou participate in decisions pertaining to the use of in- lieu fees to upgrade parking spaces in a lot within 500 feet of two condominiums he owns?

CONCLUSION

So long as the decisions concerning the upgrade to the parking lot are legally limited to the area of the lot beyond 500 feet of the council member’s property, and these decisions are not interrelated to any decisions affecting any sites within 500 feet of the council member’s property, the council member may participate in the decision.

FACTS


Your request for advice involves a mixed-use project in the City of Benicia’s downtown area.  The project has been approved by the planning commission but has been appealed to the city council.  City approvals being appealed at this time involve the negative declaration and the use permit.  Future appeals may include the design of the project.  The proposed uses of the project include residential and commercial uses.  The project site is unable to accommodate all of the parking required by the Benicia Municipal Code (“BMC”).  The BMC allows an applicant to pay a fee for the parking spaces that cannot be provided on-site.  This in-lieu fee generally would be used for a variety of parking improvement projects.  In this case, however, the traffic and parking analysis for the project recommended that the fees be used to improve a nearby parking lot, the B Street lot.  The assistant director of public works concurs with the recommendation.  The B Street lot is city-owned property and runs the length of B Street for a block.  It is currently a dirt/gravel lot with four paved disabled parking spaces.  The in-lieu fee would provide funds for paving 16 spaces at the lot.  This is the number of spaces lacking on the project site.  

The paving would occur on the west side of the B Street lot.  According to the traffic/parking analysis you submitted, the eastern portion of the lot is not being considered for improvement because it experiences water ponding.  This is the side where the paved handicapped parking spaces are located.  A question has arisen as to whether the recommended use of the in-lieu fees creates a conflict for Councilmember Bidou.  Councilmember Bidou owns two residential condominiums beyond 500 feet of the project site but within 500 feet of the east portion of the B Street lot.  

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. In order to determine whether the prohibition in § 87100 applies to a given decision, regulation 18700 provides an eight-step analysis.

 (1) and (2) Is the individual a public official and will he be making, participating in making, using or attempting to use his/her official position to influence a government decision?

Neither of these criteria is at issue in your request. As a council member, Mr. Bidou is a public official.  Further, he wishes to make and participate in making, in his official capacity as a public official, in the city’s decision regarding the use of in-lieu fees.

 (3) Identify the official’s economic interests.

 
Under § 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official. The two identified in your advice request are:

Real Property:  A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $2,000 or more in fair market value. (Section 87103(b); Reg. 18703.2.) Councilmember Bidou owns two condominiums. We assume that the council member’s interest in his condominiums is worth more than $2,000.  One is used as his principal residence and the other is used by his father-in-law. We also assume for purposes of this letter that the second condo occupied by the council member’s father-in-law is not rental income property.
 

(4) Determine whether that interest is directly or indirectly involved in the governmental decision.

The official’s real property is directly involved in a decision if the decision is one enumerated in regulation 18704.2 (a)(1)-(a)(5), or if any part of the public official’s real property is located within 500 feet of the real property which is the subject of the governmental decision. (Reg. 18704.2(a).) According to your facts, subdivisions (A)(!) through (a)(5) d not apply.  Moreover, the council member’s property is not with 500 feet of the project site that is generating the in-lieu fees.  Further, while the council member’s property is within 500 feet of the city lot proposed to be improved by the in lieu fees, the actual decision only concerns the handicapped parking section that is more than 500 feet from the council member’s condominiums.  None of the decisions impact any portion of the lot within 500 feet of the condominiums.  We have advised that under some circumstances, where a project was limited (by official documents such as an EIR) to a specific project area within a larger parcel and the city council’s deliberation is limited to this proposed project area, the boundaries of the project will determine which materiality provision applies. (See e.g., Schectman Advice Letter, No. A-94-118.)  Therefore, the council member’s property is indirectly involved in the decision in question.

Steps Five and Six: Will the financial effect of the decision on the official’s economic interest be material and reasonably foreseeable?

After determining a public official’s economic interests, it must be decided whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests. First, the applicable standard of materiality must be found. Then it must be determined if it is reasonably foreseeable that the effect of the decision will reach this materiality threshold. Regulation 18706 states: “[a] material financial effect on an economic interest is reasonably foreseeable...if it is substantially likely that one or more of the materiality standards [citation] applicable to that economic interest will be met as a result of the governmental decision.”

For indirectly involved real property, we presume the effect on the property is not material absent specific circumstances. (Reg. 18705.2, subd. (b)(1).) This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in question. Regulation 18705.2, subdivision (b)(1), lists examples of specific circumstances that will be considered, which include but are not limited to, circumstances where the decision affects: 

 “(A) The development potential or income producing potential of the real property in which the official has an economic interest; 

 “(B) The use of the real property in which the official has an economic interest; 
 “(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”

The determination of materiality is necessarily a factual question. Thus, this is a determination you must make. If no facts exist that rebut the presumption, the council member will not have a conflict of interest in the decision by virtue of the ownership of the properties you have described.

Steps Seven and Eight: Public Generally and Legally Required Exceptions.

 
We have not gone on to discuss the latter two steps in the standard conflict-of-interest analysis. Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally, and step eight is an exception that applies when the official is legally required to participate in the decision. You have not provided facts to indicate that these rules may be applicable to your situation.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace



Assistant General Counsel

Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� This is consistent with the facts set forth in our prior letter to you concerning Councilmember Bidou, McLaughlin Advice Letter, No. A-00-227, issued on April  19, 2001.  If the facts are different than those set forth above and in that letter, please request additional advice and include these different facts.





