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September 25, 2002

Ms. Linda L. Daube

454 West Napa Street, Suite 200

Sonoma, CA 95476-6519

Re:
Your Request for Advice


Our File No.  A-02-232

Dear Ms. Daube:


This letter is in response to your request for advice on behalf of Planning Commissioners Jack Garcia and George Harris regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS


1.  Do the stock interests in the Focal Corporation held by Planning Commissioners Harris and Garcia constitute an investment interest in the Indigenous Global Development Corporation (“IGDC”) which would preclude either or both of them from voting on any review or approvals for the Black Diamond Project, a project proposed by the Griego-IGDC team?  


2.  Do the stock interests in the Focal Corporation held by Planning Commissioners Harris and Garcia preclude either or both of them from voting on any review or approvals of Griego’s renovation project?  

CONCLUSIONS


1.  Yes.  Planning Commissioners Harris and Garcia own 35,000 and 4,000 shares, respectively, of stock in IGDC, which was formerly known as the Focal Corporation and whose stock is traded under the symbol “FCLO.”  You state that the price of IGDC stock has fluctuated from $1.08 to $.07 a share in the past year, and that IGDC recently issued 1,000,000 shares of common stock for sale in a private placement at $1.00 per share.  Assuming that the current value of each commissioner’s investment in IGDC is $2,000 or more, then they are prohibited from participating in planning commission votes concerning the Black Diamond Project because decisions about the project will have a material financial effect on IGDC, a corporation which is a partner in the finance, construction and operation of the project. 

2.  No.  Based on the facts you provided, IGDC and Griego Designs are not related business entities under regulation 18703.1, and IGDC has no involvement with the Griego renovation project.  Therefore, it is not reasonably foreseeable that planning commission votes on review or approvals of Griego’s renovation project will have a material financial effect on IGDC.    

FACTS 


On or about February 4, 2002, the City of Pittsburg Redevelopment Agency entered into an exclusive right to negotiate for a six-month period with Griego Designs with the intent of reaching a disposition and development agreement for a mixed-use retail and residential project (“Black Diamond Project”).  Thereafter, on or about April 10, 2002, Griego entered into a “teaming agreement” with IGDC for the development of the Back Diamond Project.  Under the teaming agreement, Griego Designs and IGDC agree to work together on the various phases of the Black Diamond Project, including the financing, construction and operation of the project.  The teaming agreement further provides that Griego Designs will receive compensation of approximately $330,000 for three sculptures and a contingency payment of approximately five- percent of the amount of construction costs.


On June 17, 2002, the city council acknowledged the team of Griego-IGDC for purposes of the exclusive negotiations for the Black Diamond Project.  The initial exclusive negotiation period for Griego expired on August 3, 2002.  At its regular meeting on August 5, 2002, the city council extended the exclusive negotiation period for an additional sixty days until October 4, 2002.


In July 2002, Planning Commissioners George Harris and Jack Garcia purchased common stock in the Focal Corporation in the amounts of 35,000 shares for Harris and 4,000 for Garcia.  According to the corporate filing web site of the Securities and Exchange Commission (“SEC”), the Focal Corporation filed for a name change in May 2001 wherein the new name of the corporation became IGDC.  In addition, the information provided on the IGDC newsletter web site describes IGDC as “formerly the Focal Corporation.”  A newsletter issued by IGDC states:

   “Indigenous Global Development Corporation (‘IGDC’), formerly Focal Corporation (‘Focal’), is a small cap, publicly-traded energy company and is a majority-owned subsidiary of United Native Depository Corporation (‘UNDC’), a very prominent world-wide Native American company based in San Francisco.

    To diversify its portfolio and expand its operations into the electric generation business, UNDC acquired controlling interests in Focal.  Currently IGDC is represented on the OTC Bulletin Board as FCLO.”  

The value of the stock for a 52-week period from August 22, 2001 to August 22, 2002, ranged from a high of $1.08 to a low of $.07 a share.  Further as to valuation, an August 22, 2002, press release reflects that IGDC announced the issuance of one million shares of common stock at $1.00 per share for sale in a private placement.  In addition, IGDC plans to market 2.9 million shares to qualified investors and financial institutions within the next 90 days.  


Assuming the information obtained from the public trading web sites is correct, the value of Mr. Harris’ stock in the Focal Corporation fluctuated from $37,800 to $2,450 during the 52 weeks preceding his stock purchase.  The value of Mr. Garcia’s stock during this same period fluctuated from $4,320 to $280. 


With respect to the second question, Mr. Griego through his business, Griego Designs, presently has a loan from the city’s redevelopment agency for the renovation of a building located in the city’s downtown area.  Accordingly, Mr. Griego will be required to have the planning commission review various aspects of this renovation project.  To your knowledge, IGDC has no involvement in this building renovation project.  There are no facts known as to whether Mr. Griego owns an interest in IGDC or its parent UNDC.  Without further investigation, the only known relationship between Griego Designs and IGDC is the teaming agreement.
ANALYSIS

The Act's conflict‑of‑interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (§ 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (§ 87103; Reg. 18700(a).)  The Commission has adopted a standard, eight-step analysis for determining whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Reg. 18700(b)(1)-(8).)  The following advice applies that standard analysis. 
   

1.  Public official.  The Act’s conflict-of-interest provisions apply only to “public officials.”  (§§ 87100, 87103; reg. 18700(b)(1).)  As planning commissioners, Mr. Jack Garcia and Mr. George Harris are “public officials” for purposes of the Act (see §§ 82048, 82041), and the conflict-of-interest rules apply to them.  

2.  Governmental decision.  The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (§ 87100; reg. 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Regs. 18702-18702.4.)  Planning commission votes on review or approval of the Black Diamond Project and Griego’s renovation project are governmental decisions under the Act.    

3.  Identifying economic interests.  The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in regulations 18703-18703.5.  There are five kinds of such economic interests: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (§§ 87103(a) and 82034; reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); reg. 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§§ 87103(b) and 82033; reg. 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family – this is known as the “personal financial effects” rule (§ 87103; reg. 18703.5). 

Under section 82034, an “investment” means “any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official….”


Planning Commissioners Harris and Garcia both have an investment in the business entity IGDC.  They both own shares of stock in IGDC, which was formerly known as the Focal Corporation and whose stock is traded on the NASDAQ over-the-counter exchange under the symbol “FCLO.”  As stated in the facts, the value of the stock has ranged from $1.08 to $.07 over the past year, and IGDC recently issued 1,000,000 shares of common stock for sale in a private placement at $1.00 per share.  Mr. Harris owns 35,000 shares and Mr. Garcia owns 4,000 shares.  It is the current value of the stock that is used to determine whether an official has an investment interest of $2,000 or more in a business entity.  From the information you provided, it appears that Commissioners Harris and Garcia both have an investment interest of $2,000 or more in IGDC.  Assuming that based on the current value of the stock, Commissioners Harris and Garcia have an investment interest of $2,000 or more in IGDC, then the commissioners are considered to have an economic interest in IGDC under the Act’s conflict-of-interest provisions.  (§ 87103(a); reg. 18703.1(a).)

4.  Determining whether the public official’s economic interest is directly or indirectly involved in the governmental decision.  The fourth step in analyzing a potential conflict of interest is to determine whether each of the public official’s economic interests is directly or indirectly involved in the governmental decision at-issue.  (Reg. 18700(b)(4).)  

A business entity, a source of income, or a source of gifts is directly involved in a decision when that person: 

· “Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

· Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

      (Reg. 18704.1(a)(1)-(2).)

Here, IGDC is directly involved in planning commission decisions concerning the Black Diamond Project because IGDC is a named party in the proceeding concerning the review and approvals of the Black Diamond Project.  Pursuant to the teaming agreement, IGDC is working jointly with Griego Designs on the financing, construction and operation of the Black Diamond Project.  

      5.  Materiality standards.  Under regulation 18705.1(b)(1), the financial effects of a decision on a business entity which is directly involved in the governmental decision are presumed to be material.  Thus, the financial effects on IGDC of a planning commission decision about the Black Diamond Project are considered material. 

6.  Using the materiality standards to decide if it is reasonably foreseeable that the decision will have a material financial effect.  The sixth step in deciding whether an official has a conflict of interest is using the materiality standards to decide if a material financial effect on one of more of the official’s economic interests is reasonably foreseeable as a result of the decision.  (Reg. 18706.)  As used here, “reasonably foreseeable” means “substantially likely.”  (Reg. 18706; In re Thorner (1975) 1 FPPC Ops. 198.) 

Here, it is reasonably foreseeable that a planning commission decision concerning the Black Diamond Project will have a material financial effect on IGDC.  Thus, under the Act, Planning Commissioners Harris and Garcia may not participate in planning commission decisions about the Black Diamond Project, assuming each of their investments in IGDC is worth $2,000 or more.  

a.  Griego’s Renovation Project.  Your second question asks whether the stock interests in IGDC held by Planning Commissioners Harris and Garcia preclude either or both of them from voting on review or approvals of a renovation project which Griego Designs is undertaking.  There is no indication from your facts that Planning commissioners Harris or Garcia have an economic interest in Griego Designs.    

In addition, if an official has an interest in a business entity, the effect of the governmental decision on related business entities is also considered.  (Reg.  18703.1, copy enclosed.)  Regulation 18703.1(c) states that an official has a financial interest in a decision for conflicts purposes if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has an interest under section 87103(a), (c), or (d) (arising from an investment, position of employment or management, or source of income, respectively).  

Here the planning commissioners own stock in IGDC, but there are no facts to suggest that IGDC and Griego Designs are related business entities under the Act.  You stated that the only known relationship between Griego Designs and IGDC is the teaming agreement for the Black Diamond Project.  Under regulation 18703.1(d), business entities that do not have a parent-subsidiary relationship may be otherwise related if (1) one business entity has a controlling ownership interest in the other; (2) there is shared management and control between the entities based on listed factors; or (3) a controlling owner in one entity also is a controlling owner in the other entity.  Griego Designs and IGDC do not appear to be otherwise related business entities based on the facts you have provided.        

Further, according to your facts, IGDC does not have any involvement in the renovation of this downtown building.  Because IGDC is not involved in planning commission decisions about the renovation project, it is not reasonably foreseeable that such decisions will have a material financial effect on IGDC.  (Regs. 18704.1 and 18705.1(c).)  Commissioner Harris’ and Garcia’s stock ownership in IGDC thus does not prohibit them from voting on review or approvals of Griego Design’s renovation project.    

7.  The “public generally exception.”  The seventh step in the conflicts analysis provides that even if a material financial effect on one or more of a public official’s economic interests is reasonably foreseeable, he or she still may not be disqualified if the effect of a governmental decision on the public official’s economic interest is indistinguishable “from its effect on the public generally.”  (§ 87103; regs. 18700(b)(7), 18707(a).)  The public generally exception does not apply in this situation because requisite numbers of the public in the planning commissioners’ jurisdiction do not own comparable stock in IGDC.  Therefore the effect of a planning commission decision about the Black Diamond Project on the commissioners’ economic interests is distinguishable from the effect of the decision on the public generally. 
If you have any other questions regarding this matter, please contact me at             (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Hyla P. Wagner



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see section 83114) only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  


�  The eighth step, which pertains to the “legally required participation” rule (see reg. 18708), applies only in rare cases where several public officials in the same agency are simultaneously disqualified.  It is not relevant to this advice request, and is not mentioned further.  


�  “An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.”  (Section 87103.)





