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September 17, 2002

Heather C. Mc Laughlin, City Attorney

City of Benicia

250 East L Street

Benicia, CA 94510

Re:
Your Request for Informal Assistance


Our File No.   I-02-236

Dear Ms. Mc Laughlin:


This letter is in response to your request for follow-up advice on behalf of Vice-mayor Tom Campbell and Councilmember Dan Smith regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Since your request is for general guidance, we are treating it as a request for informal advice.


Generally, the facts you provided in connection with your prior request (see Mc Laughlin Advice Letter, No. A-02-132) were as follows:

“The City of Benicia has struggled for years to address the problem of affordable housing.  The City was sued over the lack of affordable housing and settled the lawsuit.  Ultimately, the City Council decided to challenge that settlement and was again unsuccessful.  The City is now attempting to address the affordable housing issue head on by producing the actually affordable housing units.  As part of that process, the City Council in April of 2001 authorized the issuance of a Request for Proposal to produce affordable housing on City-owned sites. The concept was that market rate housing would be built on some City-owned lots and sold. Proceeds from the sale of those houses would finance construction of affordable units on other City-owned lots [hereafter, ‘Development Lot’].  Because two of the lots had the Boy Scout and Girl Scout facilities on them, a replacement Scouting facility would be built as part of the project…. As a result of the preliminary investigation and the passage of SB 911, which requires the payment of prevailing wages on more projects, it was concluded that the original concept was not feasible.  Subsequently, the proposal was modified to avoid the impact of prevailing wages by eliminating the construction of market rate units to simply sell those lots [hereafter, ‘Sale Lot’] to builders.  Funds would then be used to construct affordable units on one of the lots and to pay for the replacement Scouting facility.”  

You ask for clarification or correction to our previous response to this inquiry on the following issues:

1.  Benicia does not have a Redevelopment Project Area.

On page 6 of the advice letter, it references the city’s redevelopment plan.  You note that the city does not have a redevelopment plan or redevelopment plan area, nor has it established a redevelopment agency or district, and you request review of this issue. After a review of the file, we agree that reference to the “redevelopment plan” was erroneous.  However, the use of the term “redevelopment plan” had no impact on the analysis contained in the prior letter.  It was used as a description of the decision in question.  Erroneous though it may be, it was not determinative for finding that the two decisions in question were interrelated.

2.  Application of the Segmentation Rule Where Multiple Council Members are Disqualified.

As you are aware, application of the conflict-of-interest rules is personal to a given public official.  In other words, the analysis determines whether a specific official may participate in a particular decision.  While segmentation may be used to allow an official to vote under limited circumstances, we cannot advise you on the proposed sequencing of your agenda in order to allow particular members with different conflicts of interest to participate in these decisions.  

Please note further that since we determined that the decisions are inextricably related, the information regarding segmenting the decisions is inapplicable.  Decisions are inextricably interrelated where, among other things, one decision is a necessary condition precedent or condition subsequent for another.  In such cases, the public official’s conflict on one decision will be disqualifying for the other. (Miller Advice Letter, No. A-82-119; Kilian Advice Letter, No. A-89-522.)  In other words, the public official would have to disqualify himself or herself if the result of one decision would effectively determine or nullify the result of another.  (Ennis Advice Letter, No. A-94-203.) 

The facts you provided indicated that the Sale Lot and Development Lot decisions are financially tied in such a way that the failure to acquire the funding through the Sale Lot will forfeit or limit the ability of the city council to construct affordable housing units on the Development Lot.  In other words, the decision on the Sale Lot necessarily affects the decision on the Development Lot (see step three in the segmentation process).  As such, the decisions are too interrelated to be segmented.

The prior advice letter’s analysis was based on the facts obtained from you.  The Commission does not act as a finder of fact when providing assistance; this assistance is based solely on the facts you provide. (In re Oglesby (1975) 1 FPPC Ops. 71; § 83114.)   You have provided no new facts that would alter our prior analysis. As noted in the prior letter, segmentation may only be applied where “deliberations regarding remaining portions of the overall matter for which [the official] does not have a disqualifying conflict of interest ... do not result in a reopening, or in any way affect, the decisions from which he or she is disqualified.”  (Emphasis added.)

 You note that other funding sources for the Development Lot may be discovered in the future.  However, it is also true, according to your facts, that should the Sale Lot decision be approved, it will enable the Development Lot decision.  In other words, the official who could not vote on the Development Lot could decide the Development Lot decision by voting for the Sale Lot decision.  The possibility of future funding does not diminish the interlinked nature of the decisions.


We apologize for any confusion the error in the advice letter caused.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




John W. Wallace

Assistant General Counsel 

Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3), copy enclosed.) 





