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September 4, 2002

Clare M. Gibson, City Attorney

City of Larkspur

c/o Meyers, Nave, Riback, Silver

& Wilson

401 Mendocino Avenue, Suite 100

Santa Rosa, CA 95401

Re:
Your Request for Advice


Our File No.   A-02-237

Dear Ms. Gibson:


This letter is in response to your request for advice on behalf of ​Councilmember Dan Hillmer regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


Does Councilmember Dan Hillmer have a conflict of interest in decisions regarding the adoption of a specific plan and consideration of a related environmental impact report, concerning a site within 500 feet of the property that the council member leases on a month-to-month basis for his business?


CONCLUSION

According to your facts, the council member rents his office on a month-to-month basis, and therefore does not have any economic interest in the decision by virtue of the rental agreement.  Therefore, the council member will not have a conflict of interest.
FACTS


You request advice as to whether Councilmember Dan Hillmer may participate in the upcoming deliberations of the Larkspur City Council concerning the adoption of a specific plan known as the Central Larkspur Specific Plan (“CLASP”), and related environmental impact report (“EIR”).


Councilmember Hillmer rents office space for his business on a month-to-month tenancy.  The office space is located within the boundaries of the specific plan.  A specific plan is a planning tool used to establish detailed plans for development of a specific plan area.  In this case, CLASP concerns development of a specific portion of downtown Larkspur.  Adoption of a specific plan does not in itself result in development within the specific plan area.  In general, it is up to individual developers to propose and implement development within the specific plan area.  Assuming CLASP is approved, it is possible a project could be proposed within the specific plan boundaries, which, if approved and implemented, could involve demolition of the building in which Mr. Hillmer’s rented office space is situated.  However, this possibility is merely speculative at this point as there is no pending proposal for demolition of the building and office space.


Mr. Hillmer was fully aware of the temporary nature of his tenancy at its inception in 1997.  Prior to renting his current office space, Mr. Hillmer had rented other office space in downtown Larkspur at comparable rental rates and in similar locations, and understands the month-to-month tenancy reflects the temporary nature of his rental interest. 

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. In order to determine whether the prohibition in § 87100 applies to a given decision, regulation 18700 provides an eight-step analysis.

(1) Determine whether the individual is a public official, within the meaning of the Act. (Reg. 18701.) If the individual is not a public official, he or she does not have a conflict of interest within the meaning of the Act.

(2) Determine whether the public official will be making, participating in making, or using or attempting to use his/her official position to influence a government decision. (Reg. 18702.) If the public official is not making, participating in making, or using or attempting to use his/her official position to influence a government decision, then he or she does not have a conflict of interest within the meaning of the Act.

(3) Identify the public official’s economic interests. (Reg. 18703.)

(4) For each of the public official’s economic interests, determine whether that interest is directly or indirectly involved in the governmental decision which the public official will be making, participating in making, or using or attempting to use his/her official position to influence. (Reg. 18704.)

(5) Determine the applicable materiality standard for each economic interest, based upon the degree of involvement determined pursuant to regulation 18704. (Reg. 18705.)

(6) Determine whether it is reasonably foreseeable that the governmental decision will have a material financial effect (as defined in regulation 18705) on each economic interest identified pursuant to regulation 18703. (Reg. 18706.) If it is not reasonably foreseeable that there will be a material financial effect on any of the public official’s economic interests, he or she does not have a conflict of interest within the meaning of the Act.

(7) Determine if the reasonably foreseeable financial effect is distinguishable from the effect on the public generally. If the reasonably foreseeable material financial effect on the public official’s economic interest is indistinguishable from the effect on the public generally, he or she does not have a conflict of interest within the meaning of the Act. If the reasonably foreseeable material financial effect on the public official’s economic interest is distinguishable from the effect on the public generally, he or she has a conflict of interest within the meaning of the Act. (Reg. 18707.)

(8) Determine if the public official’s participation is legally required despite the conflict of interest. (Reg. 18708.)


In this case, we need not consider all eight steps. Your question can be resolved at the third step in the conflict-of-interest analysis, which identifies the public official’s economic interests. A public official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on the official’s economic interests.  Your facts suggest that the council member has the following economic interests:  

· Business Entity:  A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)); 

· Real Property:  A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2); 

· Sources of Income:  A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3); 

· Personal Finances:  A public official has an economic interest in his or her personal finances and those of his or her immediate family. A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing. 

The only economic interest you have asked about is the council member’s lease on his office.
 Councilmember Hillmer rents his office on a month-to-month basis. Under the Act, an “interest in real property” includes a leasehold interest in real property within the official’s jurisdiction. (Section 82033.) However, the terms “interest in real property” and “leasehold interest” as used in the Act do not include the interest of a tenant in a periodic tenancy of one month or less. (Regulation 18233.) Therefore, Councilmember Hillmer does not have a real property interest in his office space. As such, he does not have an economic interest in his office space for conflict-of-interest purposes.
 (Section 87103(b).)  Having concluded that the office space is not an economic interest, we do not reach the discussion of the latter steps (foreseeability, materiality, and the exceptions to the conflict-of-interest rules in regulations 18707 et seq, or in regulation 18708).  

Please note that although the month-to-month rental is not a real property interest within the meaning of the Act’s conflict of interest provisions, the council member could also have a conflict of interest in any governmental decision that would foreseeably affect the annual rental value of this lease by $250 or more, which would constitute a material financial effect on the councilmember’s personal finances.  (Regulation 18705.5.)  However, while you have noted that potentially the council member may have to relocate his office, you also noted that the rent he is currently paying is comparable to other rent in the area.  Thus, it does not appear that the councilmember’s personal finances will be materially affected. 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace



Assistant General Counsel

Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  You have not provided sufficient facts for us to advise regarding the other two economic interests identified.  Please note that these may also be a basis for a conflict of interest.  You should contact us for further advice if you believe these other interests may be materially affected.  


  





