





September 16, 2002

Ron Rogers

443 Cherry Avenue

Imperial Beach, CA 91932

Re:
Your Request for Informal Assistance


Our File No.   I-02-238

Dear Mr. Rogers:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Since your letter does not request advice with regard to a specific set of facts, we have treated your request as one for informal advice.
 

QUESTION

How are the conflict-of-interest materiality rules applied when a source of income to you owns property within 500 feet of the site impacted by a governmental decision?

CONCLUSION

Pursuant to regulation 18705.2(b), the financial effect on the individual source of income’s real property is presumed not to be material, absent specific circumstances.   This would be the case irrespective of the proximity of the source’s property to the project site. 

FACTS


You are a member of the Imperial Beach City Council and you are also a real estate agent.  You are requesting advice as to whether the “one-penny rule” applies and whether you may participate in a significant adjudicatory decision (e.g., a zoning change or the grant or denial of a discretionary permit) under the following circumstances:

1. The decision affects real property located with 500 feet of property that was involved in a real estate transaction in the previous twelve months;

2. You represented either the seller or the buyer in the real estate transaction;

3. The buyer still owns property (you assume that if the buyer does not still own the property, there is no further source-of-income issue);

4. You do not own the brokerage; and

5. Either one of the following:

a. The party you represented paid $500 or more to your broker, and you received $500 or more as a result of the transaction; or

b. The party you represented paid $500 or more to your broker, and you received less than $500 as a result of the transaction.

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (§ 81001, subd. (b).) Specifically, § 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which is applied here.  (Reg. 18700, (b)(1)-(8).)

1 & 2.  Public official and making, participating in making, and influencing.


As a council member, you are a “public official.” (§ 82048.) You also note that in that capacity, you may be called upon to vote on decisions affecting property near homes owned by sources of income (as defined below).  


3.  Economic interests.


The “economic interests” from which conflicts of interest may arise are described by § 87103 and regulations 18703-18703.5.  There are six kinds of economic interests recognized under the Act.  The economic interests pertinent to your question are: 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management 

(§ 87103(d); Reg. 18703.1(b)); 

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); Reg. 18703.3);

Your facts indicate that you are a real estate agent and operate out of a brokerage firm that you do not own.  Thus, regulation 18703.3(c)(3)(C) controls who is considered a source of income to you.  It provides in pertinent part, that with respect to “commission income”
 received by a real estate agent, each of the following are sources of income: 

“(i) The broker and brokerage business entity under whose auspices the agent works; 

“(ii) The person the agent represents in the transaction; and 

“(iii) Any person who receives a finder’s or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.”

Thus, in a given sales transaction, both the person you represent and the brokerage firm will be economic interests.  You have only asked about potential conflicts of interest based on clients who are sources of income, therefore, we do not further analyze the potential financial effects (if any) on the firm itself.

4.  Are the economic interests directly or indirectly involved in the decision?

A person is directly involved in a decision before an official’s agency when that person, either directly or by an agent, initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of, the proceeding before the official or the official’s agency.  

(Reg. 18704.1(a).) A person is the subject of a proceeding if it involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the person.  (Reg. 18704.1(a)(2).)

Your letter suggests that the council member’s client is not directly involved in the governmental decision in question.  If a person is not directly involved in the decision, he/she is considered indirectly involved.  (Reg. 18704.1(b).)  

5 & 6.  Foreseeability and Materiality.


Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.) After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Reg. 18700(b)(6).) “Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.” (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)

New subdivision (b) of regulation 18706 lists a number of factors which should be considered in making the “foreseeability” determination.  These factors are not intended to be an exclusive list of the relevant facts that may be considered in determining whether a financial effect is reasonably foreseeable, but are included as general guidelines as follows: 


“(1) The extent to which the official or the official’s source of income has engaged, is engaged, or plans on engaging in business activity in the jurisdiction; 


(2) The market share held by the official or the official’s source of income in the jurisdiction; 


(3) The extent to which the official or the official’s source of income has competition for business in the jurisdiction; 

(4) The scope of the governmental decision in question; and 

(5) The extent to which the occurrence of the material financial effect is contingent upon intervening events, not including future governmental decisions by the official’s agency, or any other agency appointed by or subject to the budgetary control of the official’s agency.” (Regulation 18706(b).)

With respect to materiality, your question concerns a buyer you represented in a real estate transaction.
  Pursuant to regulation 18705.3(b)(3)(B) which applies to a sources of income, the materiality standard in regulation 18705.2(b) applies.  Under this section, the financial effect on the individual’s real property is presumed not to be material, absent specific circumstances.  (Regs. 18705.3(b)(3)(B), 18705.2(b)(1).)   This would be the case irrespective of the proximity of the buyer’s property to the project site.  This is because the characterization of the source of income as indirectly involved (rather than directly) has already taken place at step 4 in the analysis under regulation 18704.1.  The cross-reference in regulation 18705.3 merely directs the analysis to the materiality standard for real property, it does not require a reevaluation of the conclusion reached at the fourth step.  Thus, the applicable standard would still be the indirect standard.

This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in question.  Regulation 18705.2(b)(1) sets forth examples of specific circumstances that will be considered, which include but are not limited to, circumstances where the decision affects: 


“(A) The development potential or income producing potential of the real property in which the official has an economic interest; 

“(B) The use of the real property in which the official has an economic interest; 

“(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”

However, the Commission cannot make the determination of materiality.  The determination of materiality is necessarily a factual question.  The Commission does not act as a finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

7. & 8. Exceptions


We have not gone on to discuss the latter two steps in the standard conflict-of-interest analysis.  Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally, and step eight is an exception that applies when the official is legally required to participate in the decision.  The facts you have provided do not indicate that these rules are applicable to your situation.



If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:
John W. Wallace  




Assistant General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Government Code section 83114; 2 Cal. Code of Regs. section 18329(c)(3), copy enclosed.)





� “Commission income” means gross payments received as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction.  Commission income is received when it is paid or credited. 


� Please note that if you represented the seller, only the seller would be considered a source of income.  Thus, you generally would not have a conflict of interest in decisions affecting the property since the seller, your economic interest, no longer has an interest in it.  Similarly, where you represented the buyer and the buyer has resold the property, again, you will generally not have an economic interest in decisions affecting the property because the economic interest is in the actual buyer who no longer owns the property.





