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September 20, 2002

Councilmember Anthony J. Portantino

4612 La Cañada Boulevard

La Cañada, CA 91011

Re:
Your Request for Advice


Our File No.  A-02-242

Dear Mr. Portantino:


This letter is in response to your request for advice, as Councilmember for the City of La Cañada Flintridge, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders advice; this advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code § 83114.)

QUESTION


1.  In light of the proximity of your residence to a certain real estate parcel, do you have a conflict of interest disqualifying you from making, participating in making or influencing city council decisions arising from the appeal of a city planning commission action allowing subdivision of this parcel?


2.  Given the distance between your home and the parcel under consideration in the appeal, is the parcel considered within your home’s same “neighborhood” for purposes of determining whether special circumstances regarding the appeal, that affect the character of the neighborhood, will have a material financial effect on your real property interests in your home? 

CONCLUSIONS


1.  No.  Since your residence is located approximately 1,555 feet from this real estate parcel, it is presumed under regulation 18705.2 that the city council’s decisions on this appeal will not have a reasonably foreseeable material financial effect on the real property in which you have an interest.  

2.  “Neighborhood” refers to the neighborhood in which you own property.  The specific definition of “neighborhood” is a factual question that can consider multiple factors and varies in definition according to the circumstances surrounding the governmental decision to be made.  Ultimately, this is a question of fact for you to make.  

FACTS


An applicant wishes to subdivide into two lots a real estate parcel located in the City of La Cañada Flintridge, on La Cañada Boulevard.  The applicant needs approval of a variance and tentative parcel map for this subdivision to proceed.  The city planning commission approved the zoning variance and tentative parcel map, subject to certain conditions.  These decisions have been appealed by the owner’s immediate neighbors to the city council.  You are a member of the city council and your principal residence is located on La Cañada Boulevard approximately 1,555 feet from the boundaries of this parcel.


You state that development of this parcel, either with or without the requested subdivision, might result in the owner’s construction of one or two homes approximately twice the size of the current neighborhood average, or larger.  (The owner of this parcel has not yet submitted plans for constructing dwellings on this site.)  In such case, you do not know whether there would be a financial effect on surrounding homeowners on La Cañada Boulevard, including, potentially, your principal residence.  In your opinion, this possible financial effect is unlikely.

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict-of-interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes a governmental decision which may have a reasonably foreseeable and material financial effect on one or more of his or her financial interests.

Steps 1. - 4.   Are you a public official making, participating in making, or influencing a governmental decision in which one or more of your economic interests are directly or indirectly involved?
  


You are an elected member of the La Cañada City Council. The city council is being asked to decide an appeal concerning issuance of a zoning variance and approval of a parcel map with respect to a specific real estate parcel.  You are, therefore, a public official who will be making, participating in making or influencing governmental decisions.  (Regulations 18701, and 18702 through 18702.3.)  

You also correctly identify that your principal residence is an economic interest to you (section 87103(b); regulation 18703.2).  You also correctly identify that, by virtue of being located more than 500 feet from the parcel that is being considered for subdivision, your economic interest in your principal residence will be indirectly involved in these decisions (regulation 18704.2(a)).  Your question pertains to steps 5 and 6 of our standard analysis.

Steps 5. & 6.  Will there be a reasonably foreseeable material financial effect on your economic interests?


Not all governmental decisions by a public official which impact his or her economic interests give rise to a conflict of interest.  It is when the reasonably foreseeable impact on his or her economic interests is material (or important) that a conflict may arise.  Under regulation 18706, an effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  The determination of foreseeability and materiality is necessarily a factual question.  In this regard, we are not finders of fact and our analysis is dependent upon the facts you supply.

Regulation 18705.2(b)(1) provides that the financial effect of a governmental decision on indirectly involved real property is presumed not to be material.  This presumption may be rebutted by: 

“…proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest. . . .  Examples of specific circumstances that will be considered include, but are not limited to circumstances where the decision affects:



*  *  *  *

 (C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood”   

The question of whether this presumption has been rebutted is a factual question which, ultimately, a public official must decide.  We have previously advised that proof offered for purposes of rebutting the presumption regarding materiality under regulation 18705.2 must consist of reasonable and objective facts, and that any conclusion reached regarding the presumption must be objectively defensible.  (O’Harra Advice Letter, No. A-00-174.)  

You ask our advice regarding what geographic delineation constitutes a “neighborhood” for purposes of determining whether specific circumstances, within the meaning of regulation 18705.2(b)(1)(C), rebut the presumption of no material financial effect.
  While neither the Act nor the Commission’s regulations provide a specific definition of “neighborhood” we have advised in the past that distance can, in some instances, play a role in determining whether the effect of a governmental decision on the character of a neighborhood will have a reasonably foreseeable material financial effect upon a public official’s economic interest in real property.  (McClellan Advice Letter, No. I-01-097.) Factors other than distance can help define a neighborhood.  Similar lot sizes, a shared topography, common enjoyment of the same “scenic vistas,” and a common rural atmosphere have also been recognized in our advice as common characteristics of a neighborhood.  (Battersby Advice Letter, No. A-96-302.)

For purposes of rebutting a presumption regarding materiality, in one instance our prior advice considered the effect of a decision on traffic and view with respect to a new street to be located 1100 feet away from a public official’s residence. (Randolph Advice Letter, No. A-01-109.)  In another instance, a public official received an appraisal that treated the area located within a 0.5 mile circumference from the proposed site of a new middle school as a single neighborhood whose property values would be enhanced with construction of the school.  (Henry Advice Letter, No. I-01-211.)

Defining the geographic boundaries of a neighborhood, for purposes of regulation 18705.2(b)(1)(C) is a factual question whose answer will inevitably vary according to the circumstances of each governmental decision.  Whether a governmental decision that affects the characteristics (e.g., in this case the size of one or more homes) of the neighborhood in which your property is presumably located will also have a financial affect on your property, is a factual question for you to decide.  Thus, we cannot, in providing advice, determine whether the presumption has been rebutted.  We must leave this factual question to you to make, within the guidelines set out in regulation 18705.2.  (Wood Advice Letter, No. A-01-058.)

7. & 8. “Public Generally” and “Legally Required Participation” Exceptions
Step seven is an exception that applies when the reasonably foreseeable and material financial effect on an official’s economic interest is not distinguishable from the effect on the public generally.  (Section 83112; regulation 18707.)  Step eight is an exception that applies when the official’s participation is legally required.  (Section 87101; regulation 18708.)  Both of these narrowly-construed exceptions are fact-driven and you have not provided facts to suggest that either of these exceptions apply.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Kenneth L. Glick



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  In this regard, please note that although a decision may affect the character of a neighborhood, that fact is not, in itself, significant for purposes of rebutting the presumption under regulation 18705.2(b)(1).  It is only when the effect on the character of the neighborhood results in a reasonably foreseeable material financial effect upon a public official’s economic interest in real property located in that neighborhood, that the effect becomes significant for the purpose of rebutting this presumption.  Thus, whether a public official’s real property interest and the real property that is under consideration in the governmental decision share a common neighborhood is not, by itself, determinative of whether a disqualifying conflict of interest exists.





