





October 11, 2002

Robert Dresser, General Counsel

California Labor & Workforce

Development Agency

801 K Street, Suite 2100

Sacramento, CA 95814

Re:
Your Request for Advice


Our File No.   A-02-249

Dear Mr. Dresser:


This letter is in response to your request for advice on behalf of the California Labor & Workforce Development Agency regarding the conflict of interest code and disclosure provisions of the Political Reform Act (the “Act”).

QUESTION

What are the reporting obligations for staff on loan from other state agencies who are currently assigned to the new California Labor & Workforce Development Agency (CLWDA)? 

CONCLUSION

Staff must file statements of economic interests pursuant to the conflict of interest codes for the agencies that loaned them to CLWDA or pursuant to section 87200 if they meet the definition of “public officials who manage public investments.”  Individuals who must file pursuant to a conflict of interest code will also be required to file statements of economic interests once a conflict of interest code has been approved for CLWDA.

FACTS


You request advice on the reporting obligations of the new California Labor & Workforce Development Agency (CLWDA), established in the Governor’s Reorganization Plan Number One.  Proposed Senate Bill No. 1236 (Alarcon), which creates CLWDA, was signed by the Governor on September 25, 2002.  Several employees are on loan to the CLWDA and no permanent appointments or hires have been made.  On October 4, 2002, you stated on the telephone that you are writing on behalf of Stephen Smith, Acting Secretary of CLWDA, on loan from the Department of Industrial Relations; Robert Dresser, Acting General Counsel, on loan from the Department of Finance; Sam Rodriguez, Acting Undersecretary, on loan from the Employment Development Department; Gail Siemens, Executive Assistant, on loan from the Department of Industrial Relations; Thelma Snowden, Staff Services Manager I, on loan from the Employment Development Department, and Terrietta Hollins-Farley, Office Technician, on loan from the Employment Development Department.  You also indicated that CLWDA has not yet created any boards or commissions, but it may do so in the future.


The Governor’s Reorganization Plan Number One, dated February 2002, proposes establishment of CLWDA, effective July 1, 2002.  The objectives of CLWDA are the following:

(
Simplify, strengthen, and improve the operation and management of programs that protect and provide services to California’s workers and employers

(
Eliminate duplication, achieve cost efficiencies, and promote accountability and program access

(
Marshall its resources to systematically match worker training programs with regional labor market needs to create skilled, middle-class jobs that offer a secure future to Californians

(
Create a primary point of accountability for the Administration and the Legislature to measure the success and the needs of the system

(
Assure there is a Cabinet-level voice for workforce-related issues raised for the Governor’s consideration and decision

(
More closely coordinate enforcement activities so the Employment Development Department (EDD) can capture lost revenue from the underground economy while the DIR protects workers exploited in the underground economy

(
Coordinate and manage information and data on the workforce and economy with a partnership between the DIR Division of Labor Statistics and Research and the EDD Labor Market Information Division

(
Build on the successful One-Stop Taxpayer Service Centers operated by the EDD, the Franchise Tax Board and the Board of Equalization by adding services for employers and workers such as information on workers’ compensation, labor standards, safe working conditions and job training opportunities

(
Consolidate services points throughout California for the EDD, DIR and the Agricultural Labor Relations Board (ALRB)

(
Coordinate the apprenticeship programs in the DIR with the employment and training programs at the EDD to meet the growing need and demand for skilled trade and craft workers

(
Strengthen protection for sick or injured California workers by closer cooperation between the disability insurance program at EDD and the workers’ compensation program at DIR.

Composition of CLWDA

According to the Governor’s Reorganization Plan Number One, CLWDA will consist of the following agencies:

California Labor and Workforce Development Agency, Office of the Secretary

Agricultural Labor Relations Board

California Workforce Investment Board

Department of Industrial Relations, including:



California Apprenticeship Council



Cal/OSHA Appeals Board



Cal/OSHA Standards Board



Commission on Health and Safety and Workers’ Compensation



Industrial Medical Council



Industrial Welfare Council



Workers’ Compensation Appeals Board

Employment Development Department, including:



California Unemployment Insurance Appeals Board



Employment Training Panel

ANALYSIS


Individuals are required to file statements of economic interests pursuant to either section 87200 or section 87300.  Section 87200 imposes broad disclosure obligations on various high level public officials, including public officials who manage public investments.  Therefore, any staff on loan to CLWDA who are deemed to be “public officials who manage public investments” are required to file statements of economic interests.  Regulation 18701(b) defines “other public officials who manage public investments” to include: 

“(A) Members of boards and commissions, including pension and retirement boards or commissions, or of committees thereof, who exercise responsibility for the management of public investments.”

Regulation 18701(b)(2), (3) and (4) set forth the following definitions:

   “(2) ‘Public investments’ means the investment of public moneys in real estate, securities, or other economic interests for the production of revenue or other financial return. 

   (3) ‘Public moneys’ means all moneys belonging to, received by, or held by, the state, or any city, county, town, district, or public agency therein, or by an officer thereof acting in his or her official capacity, and includes the proceeds of all bonds and other evidences of indebtedness, trust funds held by public pension and retirement systems, deferred compensation funds held for investments by public agencies, and public moneys held by a financial institution under a trust indenture to which a public agency is a party. 

   (4) ‘Management of public investments’ means the following non-ministerial functions: directing the investment of public moneys; formulating or approving investment policies; approving or establishing guidelines for asset allocations; or approving investment transactions.”


Based on a review of SB 1236 and the Governor’s Reorganization Plan Number One that created CLWDA, it does not appear that CLWDA positions manage public investments.  However, if CLWDA assumes additional duties as it begins to implement its objectives, our conclusions may change.

Alternatively, section 87300 requires every agency to adopt and promulgate a conflict of interest code.  A conflict of interest code must contain specific enumeration of the positions within the agency which involve the making or participation in the making of decisions.  (Section 87302.)  Since CLWDA has not yet adopted a conflict of interest code, individuals on loan to CLWDA are not designated employees,
 and, therefore, are not required to file statements of economic interests related to their positions with CLWDA.  However, since these individuals are loaned to CLWDA by other state agencies that have adopted conflict of interest codes, they must continue to file statements pursuant to the other agencies’ codes.  Please also note that the individuals who are loaned to CLWDA are subject to the disqualification provisions of the Act regardless of whether they are required to file statements of economic interests for CLWDA.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� The term “designated employee” in this context means any officer, employee, member or consultant of any agency whose position with the agency is designated in a conflict of interest code because the position entails the making or participation in the making of decisions which may foreseeably have a material effect on any financial interest.  (Section 82019.)





