September 25, 2002

H. John Corum

31 East MacArthur Crescent, C502

Santa Ana, CA 92707

Re:
Your Request for Advice


Our File No. A-02-258

Dear Mr. Corum:


This letter is in response to your request for advice
 regarding the post-employment provisions of the Political Reform Act (the “Act”).
 This letter should not be construed as advice on any conduct that may have already taken place.  Our advice is based on the facts presented; the Commission does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  For purposes of the one-year ban under the Act’s post-employment provisions, is your former “state administrative agency” employer the California State Board of Equalization (“BOE”) or the particular division within the BOE to which you were assigned during the last 12 months of your state service?


2.  Would the one-year ban prohibit you from communicating with BOE staff with respect to informal, staff level resolutions of contested property appraisals or audits?


3.  Would the one-year ban prohibit you from appearing in an administrative hearing before an administrative law judge in order to contest a property appraisal or audit?

CONCLUSIONS

1.  For purposes of the one-year ban under the Act’s post-employment provisions, your former “state administrative agency” employer is the BOE and any other agency, board or commission whose budget, personnel, and other operations are subject to the direction and control of the BOE.  Under the facts you provide, this includes the separate divisions within the BOE.   


2.    No.  The one-year ban applies to administrative and legislative proceedings of a state administrative agency.  A contested property appraisal or audit is a proceeding involving a specific party or parties in a claim, controversy or investigation before a state administrative agency and as such, these are quasi-judicial proceedings (section 87400(c)) outside the scope of the one-year ban. 


3.  No.  There is a statutory exception to the one-year ban.  Section 87406(d) provides that an “appearance before a state administrative agency” does not include an appearance in a court of law or before an administrative law judge.  

FACTS


You are a former employee of the BOE who recently accepted employment with a major CPA firm.  Your new employment involves representing public utilities in property tax matters before the BOE.  The BOE has taken the position that you are prohibited from actively participating in actions before the BOE for one year.  You were employed by the BOE for a period of eleven years, spanning from 1991 to 2002.  This employment all occurred in the Property Taxes Department.  You were employed for the first seven years in the Valuation Division, where you worked on the appraisal and audit of public utilities for property tax purposes.  You then worked approximately fifteen months in the Policy, Planning and Standards Division and your last three years were in the County Property Tax Division. 


There were unique duty statements for the position you occupied in each division of the Property Taxes Department.  Your position of Senior Specialist, Property Auditor-Appraiser was designated in the BOE Conflict of Interest/Ethics policy in all three divisions and you were required to file a Form 700 (Statement of Economic Interests) annually.


In a telephone conversation with the Commission’s staff, you disclosed that you have accepted a position with a major accounting firm.  As part of your duties with this firm you will be asked to represent clients, including public utilities, that are contesting BOE property appraisals or audits results.  This representation could include appearances and communications with respect to both informal proceedings held on a BOE staff level and also formal proceedings before an administrative law judge.   

ANALYSIS

Public officials who leave state service are subject to two types of post-governmental employment restrictions under the Act.  The first is a permanent prohibition on advising or representing any person for compensation in any judicial or other proceeding (including contracts) in which the official participated while in state service.  (Section 87401 and section 87402.)  The second is a one-year ban on making any appearance for compensation before your former agency, or officer or employee thereof, for the purpose of influencing any administrative, legislative or other specified action (including contracts).  (Section 87406.)  Although you are requesting advice concerning only the one-year ban, the matters you raise potentially implicate the permanent ban and we will discuss that also.

One Year Ban


The Act prohibits a designated employee, for a period of one year after leaving state service, from being paid to communicate with or appear before their former agency “for the purpose of influencing administrative or legislative action,” or “any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  (Section 87406(d)(1).)  A “former agency” includes any state administrative agency the designated employee formerly worked for or represented during the 12-month period before he or she left state service and also includes any agency, commission, department or division  whose budget, personnel and other operations are controlled by the former agency.  (Regulation 18746.1(b)(6).)  “An appearance or communication includes, but is not limited to, conversing by telephone or in person, corresponding with in writing or by electronic transmission, attending a meeting, and delivering or sending any communication.”  (Regulation 18746.2.)  


Former State Administrative Agency Employer


You seek our advice to identify your former state administrative agency employer.  In identifying an official’s “state administrative agency,” within the meaning of section 87406, we look to the administrative body that controls the budget, personnel and other operations of the entity where a former employee worked.  It is this body, together with any agencies, boards, commissions, or organizational units subject to its control, that are jointly considered to be the ex-employee’s former state administrative agency employer.  (Regulation 18746.1(b)(6)(A)(B); Grimm Advice Letter, No. I-96-114; Gould Advice Letter, No. A-96-077.)  Since the County Property Tax Division of the BOE does not have its own budgetary authority, but is subordinate to and under the control of the BOE, your former state administrative agency employer is the BOE and the one-year ban extends agency-wide across the BOE, including its regional offices.  (Williams Advice Letter, No. I-00-072; Goehring Advice Letter, No. A-97-187.)     


Contested Property Tax Appraisals and Audits

You would like to appear before and communicate with BOE staff in order to represent clients with respect to contested property appraisals and contested audits.  You ask whether these appearances and communications would be prohibited under the one-year ban.  

The one-year ban applies to appearances and communications to influence any administrative action, legislative action and any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale of goods or property.  (Section 87406.)  Administrative or legislative action is statutorily defined and refers to actions that are legislative or quasi-legislative in nature, but not judicial or quasi-judicial.
  A “judicial, quasi-judicial or other proceeding” includes “any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency….”  (Section 87400(c).) The key distinction under these statutory definitions is that administrative, legislative and quasi-legislative actions have general applicability, while judicial and quasi-judicial actions affect specific parties.  

We advised in the past that an audit is a matter involving specific parties and is, therefore, a judicial, quasi-judicial or other proceeding, falling under the permanent ban of section 87401 (Boyer Advice Letter, No. I-01-065; Costa Advice Letter, No. A-98-003.)  Similarly, we recently advised that since tax audits conducted by the BOE are judicial or quasi-judicial proceedings, they are not subject to the one-year ban.  (Chan Advice Letter, No. I-02-084.)  Contested property appraisals are likewise controversies involving specific parties rather than matters of general applicability.  For this reason, contested property appraisals are also judicial or quasi-judicial proceedings not subject to the one-year ban.  Thus, the one-year ban does not prohibit you from appearing before or communicating with BOE staff to represent others in contested property appraisal or audit proceedings.  However, as we discuss in greater detail below, judicial and quasi-judicial proceedings are subject to the permanent ban and you may not represent any person in a formal or informal appearance before the BOE concerning a tax audit or property appraisal in which you participated while employed at the BOE, nor may you advise or assist any other person who will undertake such representation.

Administrative Hearings Before an Administrative Law Judge

The one-year ban only prohibits “appearances” before a former state administrative agency employer.  By statute, the reference in the Act to “appearance” does not include “an appearance in a court of law, before an administrative law judge, or before the Workers’ Compensation Appeals Board.”  (Section 87406(d)(1); Graves Advice Letter, No. I-98-141(a).)  Therefore, the one-year ban would not prohibit you from appearing in an administrative hearing before an administrative law judge in order to contest a property appraisal or audit.  This exception, however, has been interpreted to apply only to hearings, preliminary hearings, settlement negotiations and other formal matters before a judge in which all parties are present and a transcript, recording or other record of the former official’s contact with his or her former agency is made.  (Anderson Advice Letter, No. A-98-159; Weil advice Letter, No. A-97-247.)

Permanent Ban

Sections 87401 and 87402 (collectively, the “permanent ban”) prohibits a former state administrative official from advising or representing any person, other than the State of California, for compensation in any judicial, quasi-judicial or other proceeding in which the official participated while in state service.  Specifically, section 87401 provides:

   “No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply: 

   (a) The State of California is a party or has a direct and substantial interest. 

   (b) The proceeding is one in which the former state administrative official participated.”

In addition, under section 87402 a former state administrative official shall not, for compensation, “aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under section 87401.” 

As we discuss above, tax audits and property appraisals are judicial, quasi-judicial or other proceedings involving specific parties.  Thus, they are subject to the permanent ban.  The permanent ban is a lifetime ban and applies to any audit or property appraisal proceeding in which you participated while a state administrative official at the BOE.  It includes proceedings in which you participated, but left state employ before the proceedings concluded. (Costa Advice Letter, No. A-98-003.)  

The permanent ban, however, does not prohibit you from representing a taxpayer in any new proceeding, even though that taxpayer may have been a party to a prior proceeding in which you participated while in state employ.  A proceeding involving the same parties, but different factual or legal issues from those considered in a prior proceeding, or a proceeding involving different parties, are both deemed to be “new proceedings” for purposes of the permanent ban.  (Grimm Advice Letter, No. A-99-086.)  

With respect to tax audits, we have advised that any proceeding that began during an official’s tenure would be subject to the permanent ban. However, what constitutes the same or different “proceeding” for purposes of these restrictions must be analyzed on a case-by-case basis.  Accordingly, you may not aid, advise, represent or otherwise assist taxpayers with audits or property appraisals in which you participated while employed at the BOE, nor may you advise or otherwise assist others who engage in such actions regarding any property appraisal or audit proceeding in which you participated while in state employment.  


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

�  Although you styled your letter as a formal opinion request, in a telephone conversation with the Commission’s staff you clarified that you are seeking formal written advice and not a Commission opinion.  


� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  “‘Administrative action’ means the proposal, drafting, development, consideration, amendment, enactment, or defeat by any state agency of any rule, regulation, or other action in any ratemaking proceeding or any quasi-legislative proceeding.  (Section 82002.)  “‘Legislative action’ means the drafting, introduction, consideration, modification, enactment or defeat of any bill, resolution, amendment, report, nomination or other matter by the Legislature…” and includes “the action of the Governor in approving or vetoing a bill.”  (Section 82037.)





